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Articles

I

Palsgraf: Cardozo's Urban Legend?
William H. Manz*
I.

Introduction

Palsgraf v. Long Island Railroad Co.1 enjoys unique fame in
American legal circles. 2 Declared a "legal institution" as long ago as4
1938, 3 it survives as an enduring favorite among legal academics,
repeatedly subjected to legal and policy analyses. Palsgrafhas also been
a vehicle for discussing Benjamin Cardozo's judicial technique,5 the
* A.B., College of the Holy Cross; M.A., Northwestern University; M.L.S., Long
Island University; J.D., St. John's University School of Law; Senior Research Librarian,
St. John's University School of Law. Thanks are owed to Professor Lawrence Joseph of
the St. John's University School of Law for his comments and suggestions during the
preparation of this article.
1. 162 N.E. 99 (N.Y. 1928).
2. For a thorough discussion of the reasons for Palsgrafs fame, see RICHARD
POSNER, CARDOZO: A STUDY IN REPUTATION 42-47 (1990).
3. Thomas A. Cowan, The Riddle of the Palsgraf Case, 23 MINN. L. REv. 46, 46
(1939).
4. For relatively recent articles focusing on Palsgraf see Ernest J. Weinrib, The
Passing of Palsgraf, 54 VAND. L. REV. 803 (2001); Edward S. Adams et al., At the End of
Palsgraf, There Is Chaos: An Assessment of Proximate Cause in Light of Chaos Theory,
59 U. PITT. L. REV. 507 (1998); Palsgraf Revisited: A Comparative Analysis of the
Unforeseeable Damages Exception to Liability Under American and Jewish Law, 5
NAT'L JEWISH L. REV. 145 (1991).
5. See, e.g., POSNER, supra note 2, at 33-48.
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influence of his personal background on his opinions, and his attitudes
toward women and the poor.6
However, the case's hold on the legal community's popular
imagination goes far beyond what might be expected even for a wellknown torts opinion written by a famous judge. As Judge Noonan
observed in The Passengersof Palsgraf there is an enduring interest in
those aspects of the case not dealt with by legal scholars.'
Essential to the case's appeal is a bizarre fact pattern that has been
described as "the supreme illustration of a freak accident," 8 and a "law
professor's dream." 9 Everyone who has sat in an American law school
torts class can recall the basic facts-the crowded railroad platform, the
6. JOHN T. NOONAN, JR., PERSONS AND MASKS OF THE LAW: CARDOZO, HOLMES,
JEFFERSON, AND WYTHE AS MAKERS OF THE MASKS 143-44 (1976); see also Catherine

Weiss & Louise Melling, The Legal Education of Twenty Women, 40 STAN. L. REV.
1299, 1350 n.128 (1988). Accusations of a lack of sympathy for the poor focus on the
award of costs of $559.60 to the railroad. See, e.g., James D. Gordon Ill, Cardozo's
Baseball Card, 44 STAN. L. REV. 899, 908 (1992) (reviewing POSNER, supra note 2)

("Forcing Palsgraf to pay the railroad's costs displayed insensitivity to her poverty.
Cardozo's best defense is that he may have been unaware of [her] plight."). Mrs.
Palsgraf herself complained about this award in the affidavit that accompanied her
motion for reargument, stating: "This is so large a sum to me that I have been and will be
unable to pay it, except at great sacrifice after a long time." Affidavit of Helen Palsgraf
at 19, Palsgraf v. Long Island R.R. Co., 164 N.E. 564 (N.Y. 1928) (per curiam). For a
defense of Cardozo on the sensitivity issue, see Richard H. Weisberg, Law, Literature
and Cardozo'sJudicial Poetics, I CARDOZO L. REV. 283, 295 (1979) ("In Palsgrafas in
every case with which he dealt, Cardozo... thoroughly considered the complex
humanity of the litigating parties."). Weisberg also suggests that, if Cardozo were to
consider the personal aspects of Mrs. Palsgraf's fate, he should then also keep in mind the
possible fate of the railroad employees if their handling of the package resulted in
liability for the Long Island Railroad (LIRR). Id. at 304.
7. NOONAN, supra note 6, at 119. The case has even been the subject of two
cartoons and a short film. The first cartoon, by Leonard Bregman, a 1954 Harvard Law
School graduate, and titled "And Lilian Began to Cry," was reprinted in a major torts
casebook. See WARREN A. SEAVEY ET AL., CASES AND MATERIALS ON THE LAW OF TORTS
236 (1957). The second cartoon, a satiric view of the case, was drawn by a second-year
student at Hastings Law School. See David Gray Carlson, Tales of the Unforeseen, 27
HASTINGS L.J. 776, 776-77 (1975).
The film, PALSGRAF: BASED ON A STORY BY
BENJAMIN CARDOZO (1983), was filmed at the East New York station where the accident

took place. Bibliographic Record from Online Computer Library Center, Inc. (Nov. 15,
2002) (on file with the author). Other anecdotal evidence of the interest in the case
comes from Palsgraf relatives, who related stories about how pleased attorneys were to
encounter members of the family. See Jorie Roberts, PalsgrafKin Tell Human Side of
Famous Case, HARV. L. REC., Apr. 14, 1978, at 1, 9, 15. Additional such stories were
related to the author by two of Mrs. Palsgraf's grandsons. Telephone Interview with
Charles A. Palsgraf, Nov. 7, 2002; Telephone Interview with William Palsgraf, Nov. 15,
2002.
8. WILLIAM L. PROSSER, HANDBOOK OF THE LAW OF TORTS 342 n.62 (1941). Judge
Noonan describes the fact pattern as being "as improbable as a Rube Goldberg cartoon."
NOONAN, supra note 6, at 150.
9. NOONAN, supra note 6, at 120 (citing WILLIAM L. PROSSER, HANDBOOK OF THE
LAW OF TORTS 254 (4th ed. 1971)).
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running men, the dropped package, the explosion, and the falling scale.
Palsgrafhas become a sort of legal "urban legend"'°-an allegedly true,
but improbable, tale told and retold to each new class of law students.
Like any unlikely story, however, Palsgraf invites skeptical
analysis. Most basically, Chief Judge Cardozo and others have expressed
doubts that there was any negligence at all by the railroad's employees."
However, questions about the case's facts go beyond the conduct of the
trainmen, and include the accuracy of Cardozo's version of the events.
Cardozo may effectively portray Mrs. Palsgraf as an unforeseeable
victim, but critics maintain that "the facts as stated seem to violate the
laws of physics,"' 12 and that the opinion describes an event that "could
not possibly have happened."' 3 Perhaps most fundamentally, the facts
raise the question of how a package of fireworks described as "small"
and exploding at track level could possibly have toppled a heavy scale
located "many feet away."' 4 This in turn raises the issue of whether
Cardozo's fact pattern is a simplified, but essentially accurate,
description of the event, or whether it, like many urban
legends, is a
5
heavily fictionalized story based an actual occurrence.'
In fact, the questionable version of the Palsgraffacts in Cardozo's
opinion is just one of many descriptions of the event. In addition to the
even shorter factual statement in Judge Andrews's dissenting opinion,
versions of the fireworks explosion were reported in far greater detail by
the New York City press and in the trial record.' 6 Abbreviated factual

10. For definitions of "urban legend," see, for example, NEW OXFORD AMERICAN
DICTIONARY 1861 (2001) ("A humorous or horrific story or piece of information
circulated as though true."); THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH
LANGUAGE 1892 (4th ed. 2000) ("An apocryphal story involving incidents of the recent
past, often including elements of humor or horror that spreads quickly and is popularly
supposed to be true."); THE CHAMBERS DICTIONARY 1834 (1998) ("A story or anecdote of
modem life, often untrue or apocryphal.").
11. Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928); see also In re
Kinsman Transit Co., 338 F.2d 708, 721 n.5 (2d Cir. 1964); POSNER, supra note 2, at 37.
12. Richard A. Epstein, Two Fallaciesin the Law of Joint Torts, 73 GEO. L.J. 1377,
1377 (1985).

13.

VICTOR E. SCHWARTZ ET AL., PROSSER, WADE AND SCHWARTZ'S TORTS
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(10th ed. 2000). For an irreverent view on the impossibility of the events as stated in the
opinion, see ANDREW J. MCCLURG, THE LAW SCHOOL TRAP 118 (2001) (calling Palsgraf
a "sham," a "crock," and a "preposterous case"). For a shorter version, see Andrew J.
McClurg, Paisgraf Uncovered, A.B.A. J., Jan. 2001, at 16.
14. See, e.g., POSNER, supra note 2, at 43.
15. As a Manhattan resident with scholarly avocations, Cardozo was presumably
unfamiliar with commuter railroads, fireworks, and explosions, and was therefore
probably unaware how unlikely his version of the facts actually was.
16. The trial record first became widely available in 1951 in a casebook on civil
procedure. See AUSTIN WAKEMAN SCOTT & SYDNEY POST SIMPSON, CASES AND OTHER
MATERIALS ON CIVIL PROCEDURE 891-940 (1951). Currently. it is even available online
at the Indiana University School of Law at Indianapolis wcbsit
See Ind. Univ. Sch. of
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recitations were also included in the complaint, the trial judge's charge,
the briefs submitted to the Second Department of the New York
Appellate Division (Appellate Division), the Appellate Division majority
and dissenting opinions, the briefs submitted to the Court of Appeals of
New York (Court of Appeals), and finally in an affidavit that
accompanied Mrs. Palsgraf's motion for reargument. Unfortunately,
apart from newspaper accounts and the trial record, few of these sources
convey many details or a real sense of what actually transpired.1 7 The
statements of facts in both the briefs and opinions are relatively concise
and selective, and the factual statements in the affidavit are largely taken
from the trial transcript.
Since 1928, the Palsgraffacts have been retold countless times in
books and law review articles,' 8 and, like more conventional urban
legends, Cardozo's impossible version of event has proved remarkably
resistant to criticism or correction. Most discussions generally repeat the
facts as given by Cardozo, sometimes adding minor embellishments or
new factual errors. 19 This is not because the legal community is resistant
Law-Indianapolis, The Record on Appeal for Palsgraf v. Long Island Railroad Co., at
http://indylaw.indiana.edu/instructors/Wilkins/Torts/record.htm
(last visited Jan. 27,

2003).
17.

A notable exception is The Passengers of Palsgrafin NOONAN, supra note 6, at

111-51.
18. From the start, discussions of the case have taken their facts from Cardozo's
opinion. See NOONAN, supra note 6, at 114. Despite the easy availability of the record,
this practice has continued. See, e.g., DAN B. DOBBS, THE LAW OF TORTS 455 (2000)
(stating that scales were located at the other end of the platform); Adams et al., supra
note 4, at 543 (stating that the package was "drop[ped] ... onto the railroad tracks");

Duane J. Desiderio, Sweet Home on the Range: A Modelfor As-Applied Challenges to the
"Harm" Regulation, 3 ENVTL. LAW. 725, 763 n.225 (1997) (stating that the fireworks
"exploded on the tracks"); Mark G. Grady, Efficient Negligence, 87 GEO. L.J. 397, 413
(1998) (stating that the package "fell to the tracks"); Kelly J. Kirkland, Of Horses,
Helpers, and Hayricks: A Brief Re-Examination of Some Basic Principles of the Law of
Negligence, 39 S. TEX. L. REV. 87, 91 (1997) (stating that the fireworks "hit the tracks"
and "knocked over scales at the other end of the platform"); John E. Sullivan, IlI, Future
Creditors and Fraudulent Transfers: When a Claimant Doesn't Have a Claim, When a
Transfer lsn't a Transfer, When FraudDoesn 't Stay Fraudulent, and Other Important
Limits to Fraudulent Transfers Law for the Asset ProtectionPlanner,22 DEL. J. CORP. L.
955, 986 n. 110 (1997) (stating that the package struck the tracks and exploded on impact,
and that Mrs. Palsgraf was at one end of the platform while the passenger with the
fireworks was at the other).
19. For a discussion of the facts as presented by the commentators, see NOONAN,
supra note 6, at 114-22. For factual embellishments or new errors, see, for example,
BLACK'S LAW DICTIONARY 1135 (7th ed. 1999) (stating that "the package exploded on
impact"); ANDREW S. KAUFMAN, CARDOZO 286 (1994) (stating that "[the train's] wheels
went over the package"); SEAVEY ET AL., supra note 7, at 236 (presenting cartoon
depicting the event occurring at a New York City subway station); Gordon, supra note 6,
at 905 (stating that "the rear wheel of the car hit the bundle"); Janeen Kerper, Creative
Problem Solving Vs. the Case Method: A Marvelous Adventure in Which Winnie-thePooh Meets Mrs. Palszraf,34 CAL. W. L. REV. 351, 369 (1998) (stating that the package
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to the truth and prefers a good story to a more mundane reality. Instead,
it results from a greater concern with studying the opinion rather than the
event that generated it.
The legal community's failure to question or re-analyze the
Palsgraffacts is unfortunate, because the case was narrowly decided at
every court level, 20 and knowledge of the actual event is a vital
component in the debate that the case has inspired over proximate
causation and the unforeseeable victim. In addition, a more accurate and
complete rendition of the facts is important since "[e]ven details which
are purely extrinsic to any 'participant
in the process have an effect on the
21
understanding of the case.
Accordingly, this article is not another doctrinal study of Palsgraf
Instead, it concentrates on the facts and considers the case as an
historical event. Part II seeks to present as complete an account of the
fireworks explosion as possible by reviewing the numerous newspaper
stories published the day after the event. Part III relates the facts as they
were presented in the complaint, the trial testimony, and in the judge's
charge to the jury. It also includes profiles of the parties, the attorneys,
and the trial judge who shaped the record of the case. Part IV looks at
the facts as they were selectively related in the appellate briefs, and the
opinions. Part V examines the events in light of what can be determined
about Long Island Railroad (LIRR) operations in the 1920s, penny
scales, the composition of fireworks, and the blast effect of explosions in
air. Part VI then reviews the facts, to determine just what evidence, if
any, supports a finding that the railroad was negligent in its conduct
contained "firecrackers" instead of the potentially more powerful fireworks); Roberts,
supra note 7, at 9 (stating that "the man dropped his package between the tracks"); Arthur
Machen, Book Review, EXPERIENCE, Fall 1998, at 39 (reviewing KAUFMAN, supra)

(describing Mrs. Palsgraf as an elderly widow injured by falling debris). For an example
of factual alteration as an exercise in literary license, see Adams et al., supra note 4, at
507 (transforming the falling "scales" into roof tiles).
20. The trial judge, Justice Humphrey, indicated that the railroad's motion to set
aside the verdict was "a close question in my mind." Record at 58, Palsgraf v. Long
Island R.R. Co., 162 N.E. 99 (N.Y. 1928), reprinted in 2 RECORDS AND BRIEFS OF
LANDMARK BENJAMIN CARDOZO OPINIONS No. 18 (William H. Manz ed., 1998)
[hereinafter RECORDS AND BRIEFS]. Subsequently, the Second Department of the New
York Appellate Division voted to affirm by a vote of 3-2. Palsgraf v. Long Island R.R.
Co., 225 N.Y.S. 412, 414 (App. Div. 1927), rev'd, 162 N.E. 99 (N.Y. 1928). Justices
Seeger, Hagarty, and Carswell voted for affirmance, while Justices Lazansky and Young
favored a reversal. See id. Finally, in the Court of Appeals, the decision to reverse
prevailed by a vote of only 4-3. Palsgraf 162 N.E. at 105. Judges Pound, Lehman, and
Kellogg concurred with Cardozo. Judges Crane and O'Brien concurred with Andrews's
dissent. Id. For profiles of the Appellate Division and Court of Appeals judges, see
NOONAN, supra note 6, at 131-34. See also FRANCIS BERGAN, THE HISTORY OF THE
COURT OF APPEALS, 1847-1932, at 260, 270-71 (1985) (presenting brief profiles of
Andrews, Crane, Kellogg, Lehman, and O'Brien).
21. NOONAN, supra note 6, at 141.
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toward the passenger with the fireworks. This section also considers
how a more accurate version of the facts might affect the outcome of the
case under different theories of negligence.
II.

Newspaper Accounts

The results of the now infamous last-minute attempt to board a
LIRR train rated attention from almost all the local newspapers. Because
other sources of information regarding the fireworks explosion, including
2
a police report, 22 railroad accident or damage reports,23 and the LIRR's
24
legal department case files, are unfortunately no longer available, these
newspaper stories are the earliest surviving accounts of the event.
Previous Palsgraf studies have cited only to the New York Times
appeared in virtually every other major New York
article,2 5 but stories
26
City daily paper.
Like the New York Times, the New York Herald Tribune and Long
Island Daily Press gave the story front-page treatment. 7 The New York
World placed its article on the first page of the second section, while the
other dailies located their versions on various interior pages. 28 These
articles appeared along with others on events of passing interest from
August 24, 1924, including far more lethal accidents, 29 a double murder
22. Calls made by the author to various New York City Police Department sources,
including the bomb squad, which investigated the incident at the station, indicated that no
reports survive from the 1920s.
23. Telephone Interview with Edward J. Murphy, General Attorney, Long Island
Rail Road (June 2001).
24. Letter from Edward J. Murphy, General Attorney, Long Island Rail Road, to the
author (May 16, 2001) (on file with the author).
25. Bomb Blast Injures 13 in Station Crowd, N.Y. TIMES, Aug. 25, 1924, at I
[hereinafter Bomb Blast, N.Y. TIMES].
26. See Bomb Blasts Hurl Throng into Panic, N.Y. WORLD, Aug. 25, 1924, at 15
[hereinafter N.Y. WORLD]; Fireworks Blast Hurts 14, N.Y. EVENING POST, Aug. 24,
1924, at 3 [hereinafter N.Y. EYENING POST]; Fireworks Blast Injures Many, N.Y. SUN,
Aug. 25, 1924, at 5 [hereinafter N.Y. SUN]; Firework Blasts Rock Picnickers, N.Y.
DAILY NEWS, Aug. 25, 1924, at 4 [hereinafter N.Y. DAILY NEWS]; Fireworks Blast Which
Injured 13 Probed by Police, BROOKLYN DAILY EAGLE, Aug. 25, 1924, at 18 [hereinafter
BROOKLYN DAILY EAGLE]; Passengers Injured When Fireworks Go Off in L.I. Station,
LONG ISLAND DAILY PRESS, Aug. 25, 1924, at 1 [hereinafter LONG ISLAND DAILY PRESS];
13 Injured as 'Bombs' Explode in L.1. Station, N.Y. HERALD-TRIB., Aug. 25, 1924, at I
[hereinafter N.Y. HERALD-TRIB.]; 13 Injured When Fireworks Drop, BROOKLYN DAILY
TIMES, Aug. 25, 1924, at 11 [hereinafter BROOKLYN DAILY TIMES].
27. LONG ISLAND DAILY PRESS, supra note 26, at 1; N.Y. HERALD-TRIB., supra note
26, at 1.
28. Only the New York Telegram, an evening paper that did not publish on Sunday,
failed to run a story on the event.
29. See Son Drowns with Mother: Cries Ignored, N.Y. TIMES, Aug. 25, 1924, at 4
(reporting on Hudson River drowning near Croton Point, New York); Three Die as Plane

Nose Dives into Potato Field, N.Y. HERALD-TRIB., Aug. 25, 1924, at 1 (reporting on
father and ten-year-old son crushed and pilot decapitated in crash of a biplane at
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involving a lawyer,3 ° stolen chicks,31 potential zeppelin stowaways,32 and
even speculations about civilization on Mars.33 Events of more ongoing
interest meriting attention that day were the anti-Ku Klux Klan Texas
gubernatorial campaign of "Ma" Ferguson 34 and Clarence Darrow's
defense of the Chicago "Thrill Killers," Nathan Leopold and Richard
Loeb.35
The newspaper accounts all contain the same basic facts-on
Sunday morning, August 24, 1924, three men appeared on the crowded
platform of the Long Island Railroad's East New York station. 36 They
were described as carrying bundles, one of which exploded when
dropped.37 In all but two of the stories, the men were identified as
"Italians," 38 and were presumed to be taking fireworks to a celebration in
Hicksville, New York).
Although the LIRR incident was dramatic, far more deadly fireworks accidents had
already been reported in 1924. See Giant FirecrackerExplodes, Killing Two Boys, N.Y.
TIMES, July 11, 1924, at I (reporting on accident on Staten Island, New York); Roman
Candle Kills Girl, N.Y. TIMES, Aug. 16, 1924, at 3 (reporting on explosion of mortar
used to shoot off Roman candles in Camden, New Jersey); Skyrocket Kills a Girl-Strikes
Her on Foreheadand Also Injures Two Men, N.Y. TIMES, July 5, 1924, at 20 (reporting
on runaway rocket in Rahway, New Jersey).
30. See Feud Blamed for Slaying of Two: Lawyer and Brother-in-Law Shot at Bath
Beach, N.Y. SUN, Aug. 25, 1924, at 5.
31. See Judge Calls Hen as Star Witness in Coop Mystery, N.Y. DAILY NEWS, Aug.
25, 1924, at 4.
32. See Tying Parachutes to Stowaways: ZR3 Will Toss 'EmOverboard, N.Y.
HERALD-TRIB., Aug. 25, 1924, at 1;ZR-3 Will Drop Any Stowaways Overboard, Tied to
Parachutes, on Trip to America, N.Y. TIMES, Aug. 25, 1924, at 1.
33. See Flashes ofLight Seen on Mars Stir Scientists in U.S., N.Y. WORLD, Aug. 25,
1924, at 15 (including the suggestion that Martians might have electrical power on a scale
unimagined on Earth).
34. See "Ma" Ferguson Sees Texas Free ofKlan, N.Y. TIMES, Aug. 25, 1924, at 1.
35. See Franks Slayers Pensive, N.Y. TIMES, Aug. 25, 1924, at 15.
36. The station is located on the LIRR's Atlantic Avenue line running between
downtown Brooklyn and Jamaica, Queens. The station also handled trains destined for
the railroad's branch line to Rockaway Beach, Queens, Mrs. Palsgrafs ultimate
destination. It was located in a mixed commercial and industrial neighborhood in close
proximity to such enterprises as the Western Electric Co., the National Marble and Tile
Works, the Supreme Lumber and Wrecking Corp., and the Rubel Coal and Ice Corp. See
I E. BELCHER HYDE MAP Co., DESK ATLAS, BOROUGH OF BROOKLYN, CITY OF NEW
YORK 206 (1929) [hereinafter DESK ATLAS]; 2 id.at 137. For a brief description of the
history of the East New York neighborhood, see Ellen Marie Snyder-Grenier, East New
York, in THE ENCYCLOPEDIA OF NEW YORK CITY 357 (Kenneth T. Jackson ed., 1995).
During the 1920s, the Rockaway line was the LIRR's most profitable passenger
branch because of the large numbers of persons traveling to the beaches. Telephone
Interview with Vincent F. Seyfried, Railroad Historian (June 30, 2002). Changed
conditions led the LIRR to abandon the line in 1953. RON ZIEL & GEORGE H. FOSTER,
STEEL RAILS TO THE SUNRISE 312 (1965). Today, it is part of the New York City transit
system.
37. See N.Y. WORLD, supra note 26, at 15; N.Y. SUN, supra note 26, at 5.
38. The only two accounts omitting the description "Italians" were those appearing
in the New York World and the Brooklyn Daily Eagle.
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Queens or on Long Island.39 In most articles, all three were said to have
been carrying bundles. The dropped package was variously described as
an unwieldy package, 40 "a large bundle,"'4 1 and "a large package., 42 The
contents were uniformly described as fireworks and/or bombs.4 3 Two
reports, assuming that the exploded package had similar contents to one
later found at the scene, stated that it contained six such bombs, each
eighteen inches in length and four inches in diameter.4 4 No news stories
named railroad employees as the cause of the fallen package. Most
stated merely that the man dropped it,45 while three, including the New
York Times, claimed that the accident resulted when the crowd jostled
one of the men holding the fireworks.46 Most articles said only that the
package fell between the station platform and the train.4 7 Only the New
York Times claimed that the package had dropped all the way to the
tracks.48
39. See Bomb Blast, N.Y. TIMES, supra note 25, at 1 (stating that the men were
trying to catch an express to Jamaica and were bound for a celebration "somewhere on
Long Island"); N.Y. HERALD-TRIB., supra note 26, at I (reporting that the men were

carrying "'bombs' intended for a pyrotechnic display at an Italian celebration in
Queens"). It is also possible that the men just intended to test or demonstrate their
fireworks, and were going to the relatively open spaces of Queens or Long Island, rather
than detonate them in a heavily built-up Brooklyn neighborhood. The New York Daily
News erroneously claimed that the men with the fireworks were trying to catch a train to
Rockaway Beach. N.Y. DAILY NEWS, supra note 26, at 4.
40. N.Y. SUN, supra note 26, at 5.
41.

N.Y. EVENING POST, supra note 26, at 3.

42.

Bomb Blast, N.Y. TIMES, supra note 25, at 1.

43.

See id.; N.Y. HERALD-TRIB., supra note 26, at 1; BROOKLYN DAILY TIMES, supra

note 26, at 11.
44.

N.Y. DAILY NEWS, supra note 26, at 4; N.Y. HERALD-TRIB., supra note 26, at 1.

The men with the fireworks were in possible violation of several sections of the
municipal code of ordinances that barred the transportation of fireworks worth over ten
dollars wholesale unless they were securely packaged in marked wooden or metal
packages.

NEW YORK CITY, N.Y., NEW CODE OF ORDINANCES ch. 10, art. 6, § 92(6)

(1926). The use or discharge of fireworks of the type carried by the men was also
banned. Id. § 93(2) (prohibiting "firecrackers longer than five inches or larger than threefourths of an inch in diameter" and "bombs and shells"). Had the men carried the
fireworks on a train to New Jersey, rather than Long Island, they would have been in
violation of a federal statute banning "fireworks, or other similar explosives ... [from]
that part of a vessel, car, or vehicle which is being used for the transportation of
passengers." Act of Mar. 4, 1921, ch. 172, 41 Stat. 1444 (repealed 1948).
45.

See N.Y. EVENING POST, supra note 26, at 3; N.Y. DAILY NEWS, supra note 26,

at 4.
46. Bomb Blast, N.Y. TIMES, supra note 25, at 1; N.Y. DAILY NEWS, supra note 26,
at 4; N.Y. HERALD-TRIB., supra note 26, at 1.
47. N.Y. WORLD, supra note 26, at 15; N.Y. DAILY NEWS, supra note 26, at 4; N.Y.
HERALD-TRIB., supranote 26, at 1; BROOKLYN DAILY TIMES, supra note 26, at 11.

48. Bomb Blast, N.Y TIMES, supra note 25, at 1. In a later article reporting the
Appellate Division decision, the New York Times claimed that the fireworks were
exploded by contact with the train's wheels. Fireworks Blast Laid to Railroad, N.Y.
TIMES, Dec. 11, 1927, at 29.
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All of the news articles described the explosion as severe. Five
headlines called it a "blast. 4' 9 The New York Herald-Tribunedescribed
it as a "terrific detonation," 50 and the Brooklyn Daily Eagle called it
"terrific explosion."51 The New York Times reported that it was heard
"for several blocks." 52 Both the New York Times and the Long Island
Daily Press stated that "[t]here was a terrific roar, followed by several
milder explosions, and a short lived pyrotechnic display."53 The New
York Times report stated that "pieces of the big salute bomb shot up to
the platform., 54 Five articles 55claimed that the explosion consisted of a
rapid sequence of detonations.
Several papers, including the New York Times, characterized the
scene on the platform after the explosion as one of "panic. 56 The
Brooklyn Daily Times, New York Daily News, and New York HeraldTribune added the force of the explosion knocked down thirty or forty
people.57 The New York Sun described a "[w]ild scramble for safety.
Women and children were swirled along the platform."58 The story in
the New York World referred to a "stampede ' 59 and indicated that "[t]he
crowd.., surged backward to a medley of shrieks., 60 The Brooklyn
Daily Eagle wrote that "the crowd was bowled over in its tracks, part
through shock and part through fear." 61 It also remarked: "The usual
number of women fainted. 62
The dramatic nature of the events is also attested to by the
descriptions of the scene after the explosions. Crowds of the curious
were reported to have flocked to the station, and ambulances from
several hospitals arrived. 3 Firemen appeared, led by Battalion Chief
49. N.Y. WORLD, supra note 26, at 15; Bomb Blast, N.Y TIMES, supra note 25, at 1;
N.Y. EVENING POST, supra note 26, at 3; N.Y. SUN, supra note 26, at 5; N.Y. DAILY

NEWS, supra note 26, at 4; BROOKLYN DAILY EAGLE, supra note 26, at 18.
50.
51.
52.
53.

N.Y. HERALD-TRIB., supra note 26, at 1.
BROOKLYN DAILY EAGLE, supra note 26, at 18.
Bomb Blast, N.Y. TIMES, supra note 25, at 1.
Id.; LONG ISLAND DAILY PRESS, supranote 26, at 1.
54. Bomb Blast, N.Y. TIMES, supra note 25, at 1.
55. N.Y. WORLD, supra note 26, at 15; N.Y. SUN, supra note 26, at 5; BROOKLYN
DAILY EAGLE, supra note 26, at 18; N.Y. HERALD-TRIB., supra note 26, at 1; BROOKLYN
DAILY TIMES, supranote 26, at 11.
56. Bomb Blast, N.Y. TIMES, supra note 25, at 1; N.Y. EVENING POST, supra note
26, at 3; N.Y. DAILY NEWS, supra note 26, at 4; N.Y. HERALD-TRIB., supra note 26, at 1.
57. N.Y. DAILY NEWS, supra note 26, at 4; N.Y. HERALD-TRIB., supra note 26, at 1;

BROOKLYN DAILY TIMES, supra note 26, at 11.
58. N.Y. SUN, supra note 26, at 4.
59.

N.Y. WORLD, supra note 26, at 15.

60.
61.
62.

Id.

63.

Bomb Blast, N.Y. TIMES, supra note 25, at 1; BROOKLYN DAILY EAGLE, supra

BROOKLYN DAILY EAGLE, supra note 26, at 18.

Id.

note 26, at 18; N.Y. HERALD-TRIB., supra note 26, at 1.

DICKINSON LAW REVIEW

(Vol. 107:4

Elmer Mustard.64 The police presence included Acting Captain James G.
Gegan of the Bomb Squad and detectives from the Rockaway Avenue
Police Station.65 Despite initial rumors that actual bombs had caused the
explosion, the police quickly determined that the explosion was an
accident.66
Descriptions of the amount of damage done by the explosion varied.
The Brooklyn Daily Eagle mentioned only broken windows in the
passenger coach, 67 while the New York Herald-Tribune and Brooklyn
Daily Times indicated only that the roadbed had been damaged. 68 The
New York Times stated that the explosion broke the windows in the
railroad car, ripped away part of the platform, and overthrew a penny
scale, smashing its glass and wrecking its mechanism.

69

Similar

descriptions, including the damage to the scale, appeared in the New
York Sun and Long IslandDaily Press.70 Only the New York Times and
the Long Island Daily Press provided information about the distance of
the scale
from the explosions, stating that it was "more than ten feet
71
away.5

The newspaper stories were consistent in their reports of injuries.
Most gave the number of injured as thirteen. y2 Physical injuries to others
on the platform were reported as burned hair, bums on the wrist,
shoulder abrasions, and lacerations.7 3 Only three men were said to have
required hospital treatment. 74 Several stories identified two of them as
employees of the Long Island Railroad. 75 Three papers, the New York
Times, Brooklyn Daily Eagle, and Brooklyn Daily Times, provided lists
of the injured. They included Helen Palsgraf, whose name was variously

64.

Bomb Blast, N.Y. TIMES, supra note 25, at 1; BROOKLYN DAILY EAGLE, supra
HERALD-TRIB., supra note 26, at 1.
Bomb Blast, N.Y. TIMES, supra note 25, at 1.
N.Y. HERALD-TRIB., supra note 26, at 1.
BROOKLYN DAILY EAGLE, supra note 26, at 18. LIRR passenger cars at the time

note 26, at 18; N.Y.
65.
66.
67.

of the accident used ordinary window glass. Telephone Interview with Ron Ziel, Author
and Railroad Historian (June 2001).
68.

BROOKLYN DAILY TIMES, supra note 26, at 11; N.Y. HERALD-TRIB., supra note

26, at 1.
69.
70.
71.

Bomb Blast, N.Y. TIMES, supra note 25, at 1.
N.Y. SUN, supra note 26, at 5; LONG ISLAND DAILY PRESS, supra note 26.
Bomb Blast, N.Y. TIMES, supra note 25, at 1;LONG ISLAND DAILY PRESS, supra

note 26, at 1.
72. See Bomb Blast, N.Y. TIMES, supra note 25; N.Y. SUN, supra note 26, at 4; N.Y.
HERALD-TRIB., supra note 26, at I.
73. Bomb Blast, N.Y. TIMES, supra note 25, at 1;N.Y. DAILY NEWS, supra note 26,

at 4.
74.
75.

Bomb Blast, N.Y. TIMES, supra note 25, at 1.
N.Y. WORLD, supra note 26, at 15; N.Y. SUN, supra note 26, at 5; N.Y. HERALD-

TRIB., supra note 26, at 1. The LIRR employees, Herbert Litt and Richard Seeman,
suffered from bums and lacerations. ld.
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spelled "Polsgraf," "Polsgraff," and "Golsgraf," who was described as
suffering from shock.7 6
IlI.
A.

The Lawsuit and Trial
The Parties

Helen 77 Palsgraf, the woman whose name the newspapers failed to
spell correctly, was a forty-year-old lifelong resident of New York City,
and a daughter of German immigrants. 78 Apparently, sometime between
1920 and the trial in 1927, she had separated from her husband, Michael
Palsgraf, five years her senior and a tinsmith employed in the roofing
industry.79 In 1924, she resided in a basement apartment at 238 Irving
Avenue in the Ridgewood area of Brooklyn, New York.8" She earned
eight dollars per week doing housework, and was allowed ten dollars per
month for performing janitorial duties in her building. 8' On the day of
76. Bomb Blast, N.Y. TIMES, supra note 25, at I (spelling name "Polsgraf");
BROOKLYN DAILY EAGLE, supra note 26, at 18 (spelling name "Polsgraff'); BROOKLYN
DAILY TIMES, supra note 26, at 11 (spelling name "Golsgraf'). Her name was again
misspelled in a news story about the Appellate Division decision. See Fireworks Blast
Laid to Railroad, N.Y. TIMES, Dec. 11, 1927, at 29 (spelling name "Palagraf"').
77. Although she is known to generations of law students as "Helen," her actual
given name was Lena. N.Y. City Dep't of Health, Certificate of Death, Lena Palsgraf,
No. 8362 (issued Oct. 29, 1945) (copy on file with the author) [hereinafter Death
Certificate]. Mrs. Palgrafs death certificate is signed by Elizabeth Palsgraf, the funeral
director, and a physician. Id. This is also the name listed in the 1920 census. See
BUREAU OF THE CENSUS, DEP'T OF COMMERCE, FOURTEENTH CENSUS OF THE UNITED
STATES: 1920 (1923), microformedon ED No. 1234, Roll No. 1175:1 IA/12 [hereinafter

1920 CENSUS].
78. Her death certificate indicates that Mrs. Palsgraf was born in Manhattan in 1884.
Death Certificate, supra note 77. Both parents are listed as having been born in
Germany, but only her father, Herman Spilger, is named on the certificate. Id. Only one
Herman Spilger is listed in the Manhattan city directories published in the 1880s. He is
described as a smith/spikemaker located at East 17th St. (in 1885) and later at East 15th
St. (in 1889). TROW'S NEW YORK CITY DIRECTORY FOR THE YEAR ENDING MAY 1, 1885,
at 1167 (Trow City Directory Co. ed., 1885); TROW'S NEW YORK CITY DIRECTORY FOR
THE YEAR ENDING MAY 1, 1889, at 1891 (Trow City Directory Co. ed., 1889). However,
whether he is same man as listed on the death certificate as Mrs. Palsgrafs father cannot
be determined.
79. At the trial, Mrs. Palsgraf indicated that she was married, but "all alone."
Record at 15, 24, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928). For details
on Michael Palsgraf, see 1920 CENSUS, supra note 77.
80. Roberts, supra note 7, at 9; see Record at 16, Palsgraf 162 N.E. 99. Ridgewood
is a heavily German working/lower middle class neighborhood that straddles the border
between Brooklyn and Queens. Vincent F. Seyfried & Stephen Weinstein, Ridgewood, in
THE ENCYCLOPEDIA OF NEW YORK CITY, supra note 36, at 1005.
81. Record at 15, Palsgraf 162 N.E. 99. This meant that Mrs. Palsgrafs income
totaled only about forty percent of the amount needed for a fair standard of living for an
industrial worker. See THE COST OF LIVING IN NEW YORK CITY 72 chart 1 (1926)
(indicating that a family of three living in Brooklyn required a minimum weekly income
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the fireworks accident, Mrs. Palsgraf was taking her daughters, Elizabeth
Palsgraf, fifteen years old, and Lillian Palsgraf, twelve years old, on an
outing to Rockaway Beach. 82
The defendant, the Long Island Railroad, was established in 1836.83
By 1924, it was a subsidiary of the Pennsylvania Railroad,8 4 and had
grown into a major commuter line. That year, it operated 366.27 miles
of track and leased another 27.01 miles.85 It carried 92,991,010
passengers, earning $22,143,571.83.86 The railroad's total assets were
$114 million, and it had an overall net income of $4 million.8 7 Despite
its earnings, it finances were in a questionable state, and it had not paid
any dividends since 1896.88

Unfortunately for the LIRR's legal department, the railroad was
unlikely to engender much sympathy from a Brooklyn jury. The line
was a popular target of articles and letters in New York area newspapers
complaining about the quality of the railroad's service. 89 These included
reports of poorly maintained equipment, a lack of cleanliness,
meaningless schedules, 90 and overcrowded trains. 91 In addition to the
service complaints, the line's image suffered from bad publicity
engendered by fare-hike controversies, 92 smoke pollution from steam
of $25.90). For a discussion of Mrs. Palsgraf's meager circumstances and the ample
resources of the Long Island Railroad and its parent company, the Pennsylvania Railroad,
see NOONAN, supra note 6, at 126, 128-29.
82. Record at 16, Palsgraf,162 N.E. 99. In addition to her daughters, Mrs. Palsgraf
had a son, William Palsgraf, born in 1906. 1920 CENSUS, supra note 77.
83. Vincent F. Seyfried, Long Island Rail Road, in THE ENCYCLOPEDIA OF NEW
YORK CITY, supra note 36, at 691. It is the third oldest railroad in the United States, and
the only one still operating under its original name. Id. The last part of the name was
restyled "Rail Road" in 1944. Id. at 692.
84. NOONAN, supra note 6, at 128.
85. LONG ISLAND R.R., FORTY-THIRD ANNUAL REPORT: THE LONG ISLAND
RAILROAD CO. FOR THE YEAR ENDED 31ST DEC. 1924, at 1 (1925) [hereinafter ANNUAL
REPORT].

86.

Id. at 2-3.

87. NOONAN, supra note 6, at 128 (citing MOODY'S MANUAL OF RAILROADS AND
CORPORATION SECURITIES 1620, 1622 (Moody Manual Co. ed., 1924)).

88. See Long Island R.R. To Pay 4% Dividend, Pennsylvania R.R. To Receive
$1,364,000-DisbursementFirst Since 1896, N.Y. TIMES, Apr. 10, 1928, at 40.
89.

William Peter Hamilton, Long Island Road's Problems Analyzed, WALL ST. J.,

Oct. 23, 1926, at 7.
90. See Assail Long Island Service, N.Y. TIMES, Aug. 1, 1924, at 13; Commuters on
Long Island Complain, N.Y. TIMES, Jan. 25, 1923, at REI; Long Island Road Scored in
Report, N.Y. TIMES, Apr. 6, 1924, at El.
91. See Forced To Stand, Commuters Rebel, N.Y. TIMES, Sept. 15, 1927, at 31
(describing the refusal of passengers to pay their fares on an extremely overcrowded train
running from Rockaway to Penn Station).
92. See Admit High Earnings by Long Island Railroad Company Statistician Gives
Data at Hearing on Appeal for Commutation FareRise, N.Y. TIMES, Feb. 9, 1927, at 23
(admitting the railroad had the "highest net earning per mile on straight passenger traffic
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engines in its freight yards, 93 and, worst of all, numerous well-publicized
accidents. In July 1924, shortly before the Palsgrafaccident, a woman
was killed and over fifty other passengers were injured in a derailment in
the rail yards in Sunnyside, Queens, that prompted a Long Island
congressman to remark: "It is about time the [LIRR] officials began to
realize they are carrying human beings and not cattle. 94 Two years
later, a train in eastern Long Island derailed and crashed into a pickle
factory, killing six and injuring fifteen. 95 There were also numerous
grade-crossing accidents, which often produced lurid headlines reporting
deaths and serious injuries.96
B.

The Attorneys

Representing Mrs. Palsgraf was Matthew W. Wood, a solo
practitioner 97 with over twenty years experience. Also active in the real
estate business, 98 he maintained an office in lower Manhattan at 233
in [the New York] vicinity"); Commuters Lose Point in Fare Fight; Commissions Deny
Motion To Strike Out Testimony About Long Island's Future, N.Y. TIMES, Feb. 26, 1927,
at 28; Long Island Ends 3- Year Rate Case; Hearing Is Adjourned to Next Tuesday as the
Railroad Finishes Its Testimony, N.Y. TIMES, Mar. 9, 1927, at 41; Long Island Road
Pleads Poverty; Le Boutillier Says It Is One Jump Ahead of the Sheriff in Demand for
Rate Rise, N.Y. TIMES, Feb. 12, 1927, at 25.
93. See Admits "Smoke Nuisance," N.Y. TIMES, Mar. 4, 1925, at 7; Good Deed
Causing Smoke, Road Pleads, N.Y. TIMES, July 21, 1926, at 9.
94. Heavy Bailfor Men Blamed in Wreck, N.Y. TIMES, Aug. 1, 1924, at 13; see also
Wreck Grand Jury Hits Transit Board, N.Y. TIMES, Aug. 14, 1924, at 17 (reporting one
woman killed and over fifty
people injured).
95. Six Killed, 15 Hurt, as Train Is Wrecked at Calverton, LI.; Shelter Island
Express Leaves the Rails, Crushing Engineer, Fireman and 4 Passengers, N.Y. TIMES,
Aug. 14, 1926, at 1.
96. For such incidents during the 1920s, see, for example, Ex-Detective Dies as
Train Hits Auto; Henry Bischoff's Car Is Cut in Two on Long Island Crossing in
Ronkonkama, N.Y. TIMES, Oct. 12, 1924, at 28; Fifty-Mile Express Wrecks Fire Truck; 2
Dead, 2 Dying, N.Y. TIMES, Feb. 7, 1923, at 1; Killed with Babes Going to Baptism;
Mother and Two Children Die as Train Hurls Them to Third Rail from Automobile, N.Y.
TIMES, May 10, 1926, at 23; 3 Killed, 2 May Die as Train Hits Auto; Accident Occurred
Early This Morning Near Lynbrook, LI, N.Y. TIMES, Nov. 1, 1924, at 30; Train Hits
Auto, Killing Two Men; Car Tried To Cross Long Island Tracks at Floral Park, N.Y.
TIMES, Feb. 3, 1924, at 19; Two Are Crushed and Burned Under Train When Auto Skids
Through Gates at Crossing, N.Y. TIMES, Dec. 25, 1924, at 1.
97. After graduating from Yale, Wood worked for the firm of Wing, Putnam &
Burlingham, with offices on William Street in lower Manhattan.

UNIV. OF PA., THE

REGISTER (1905) (copy of excerpt on file with the author). In 1905, he took a position
with the Title Guarantee and Trust Co., located at 146 Broadway in Manhattan. School
and Alumni Notes, 14 YALE L.J. 473, 474 (1905). By 1908, he had opened a law office in
Manhattan at 80-82 William Street. School and Alumni Notes, 17 YALE L.J. 411, 412
(1908).
98. On a University of Pennsylvania form, Wood describes himself as the "builder
and owner of apartment and other houses." Univ. of Pa., Wharton Record, No. 6912
(n.d.) (copy on file with the author). In 1914, Wood founded the Penn-Yale Corporation,
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Broadway in the Woolworth Building, then the world's tallest skyscraper
and known as a "cathedral of commerce." 99 Originally from upstate
Middleburgh, New York,' 00 by 1900 Wood had relocated with his family
to Brooklyn, where his father was a builder/contractor.' l His overall
profile indicates that he was not the usual small firm personal injury
attorney. 10 2 He had graduated from the University of Pennsylvania in
with himself as president and sole shareholder. Penn-Yale Corp. v. Comm'r, 7 B.T.A.
1228, 1228-29 (1927) (denying Wood a deduction for the salary he paid himself as
president of the company). Wood would buy properties with his own money and then
transfer them to the corporation. Id. at 1229. He also appears to have been connected
with the Boyd H. Wood Co., a realty company founded by his father, which he
represented in the appeals courts on several occasions. (In Wood's obituary, his parents
are listed as Boyd and Mary Wills Wood. See Obituary, N.Y. Times, June 4, 1972, at 77
[hereinafter Wood Obituary].) For cases involving the company in which Wood was the
attorney, see, for example, Boyd H. Wood Co. v. Horgan, 52 N.E.2d 932 (N.Y. 1943);
Boyd H. Wood Co. v. Finkelstein, 84 N.Y.S.2d 459 (Sup. Ct. 1948); Bo'yd H. Wood Co. v.
Weaver, 161 N.Y.S.2d 176 (App. Div. 1957). Founded in 1905, this corporation
continued to exist until 1982, when it was dissolved by proclamation. Letter from the
New York Department of State Division of Corporations to the author (Sept. 17, 2002).
99. MARTINDALE'S AMERICAN LAW DIRECTORY 1418 (1928).
Wood apparently
moved into the Woolworth Building as soon as it opened. Compare MARTINDALE'S
AMERICAN LAW DIRECTORY 1108 (1913) (listing Wood's office address at 165
Broadway) with MARTINDALE'S AMERICAN LAW DIRECTORY 1146 (1914) (listing his
office address as 233 Broadway (the Woolworth Building)). For details about the
Woolworth Building, see Ellen Fletcher, Woolworth Building, in THE ENCYCLOPEDIA OF
NEW YORK CITY, supra note 36, at 1273-74.

100. Matthew W. Wood, Biographical Sketch (Univ. of Pa. n.d.) [hereinafter
Biographical Sketch] (copy on file with the author).
101. See BUREAU OF THE CENSUS, DEP'T OF COMMERCE, TWELFTH CENSUS OF THE
UNITED STATES: 1900 (1904), microformed on ED No. 100, Roll No. 1047; BUREAU OF
THE CENSUS, DEP'T OF COMMERCE, THIRTEENTH CENSUS OF THE UNITED STATES: 1910
(1914), microformedon ED No. 113, Roll No. 985.
102. Wood described his law practice in Martindale'sAmerican Law Directory 1928
edition as "General Practice in all Courts. Specializing in Trial Work and Real Estate
Law." MARTINDALE'S AMERICAN LAW DIRECTORY 1418 (1928). In an earlier edition it is
described as "Practice in all Civil and Criminal Courts. Special Attention to Probate and
Commercial Matters." MARTINDALE'S AMERICAN LAW DIRECTORY 1187 (1920). In the
1924 Hubbell's Legal Directojy, his advertisement in the appendix indicated that he had
a "general practice in all state and federal courts," accorded "special attention to the
interests of non-resident heirs," had a "commercial department," and handled
"bankruptcy matters." HUBBELL'S LEGAL DIRECTORY 352 (Joseph A. Lynch ed., 1924).

The advertisement also listed references in New York, London, Edinburgh, and
Hamilton, Ontario. Id. In addition to the legal directories, Wood's name and a
biographic sketch appeared in WHO'S WHO IN NEW YORK: A BIOGRAPHICAL DICTIONARY
OF PROMINENT CITIZENS OF NEW YORK CITY AND STATE 1170 (Frank R. Holmes ed., 7th

ed. 1918).
Reported cases in which Wood was the attorney begin in 1909. See Levy v.
McClellan, 89 N.E. 569 (N.Y. 1909) (involving Wood as co-counsel in an unsuccessful

effort to enjoin New York City from expending funds on subway construction). With
few exceptions, these reported cases all involved civil matters, including negligence cases
and estate practice. There are also three reported cases where Wood himself was a party.
See Huott v. Wood, 167 N.Y.S. 754 (App. Div. 1917) (holding that Wood was not
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1901 and received an L.L.B. with honors from New York Law School in
1903.103 Instead of starting law practice, he then enrolled as a one-year
student at Yale Law School. 0 4 There, he served as an editor of the Yale
Law Journal,0 5 won the Addison Porter essay prize, and received a
second L.L.B., magna cum laude, in 1904.106
Wood appears to have attained some visibility in the legal
profession. 10 7 In 1908 and 1909, he served as co-counsel for Brooklyn
civic groups involved in a controversial dispute over the limits of city
debt and the financing for construction of the Fourth Avenue subway
line.'0 8 In 1914, Wood made the news when he filed a criminal libel suit
against the controversial and widely unpopular founder of the Church of
the Social Revolution, Reverend Bouck White. 10 9 His name was again in
required to specifically perform an oral agreement to pay S1500 in settlement of claims
arising from a auto accident); Wood v. Lafayette Nat'l Bank, 29 N.Y.S.2d 725 (App. Div.
1941) (denying leave to appeal to Appellate Division); In re Bellamore's Will, 235
N.Y.S.2d 348 (App. Div. 1962) (involving will construction case where Wood was the
executor).
103. Biographical Sketch, supra note 100. At the 1903 New York Law School
commencement, Wood was awarded S 100, second prize in a contest that involved writing
an essay and answering a variety of questions. Id.
104. Id. A three-year course of study had gone into effect at Yale in 1896.
FREDERICK G. HICKS, YALE LAW SCHOOL: 1869-1894, at 26 (1937).
105. Id. Ironically, his only identifiable written contribution was a note reviewing an
823-page book on railroad accidents. See M.W.W., Book Note, 14 YALE L.J. 60 (1904)
(reviewing ANDREW NELLIS, STREET RAILROAD ACCIDENT LAW (1904)).
106. See Wood Obituary, supra note 98, at 77.
107. While Wood's listings in lartindale'sAmerican Law Directory and Hubbell's
Legal Directory both described his practice, the entries for a large majority of attorneys
contained only their names and addresses. Wood was also among the minority of
lawyers who were rated. See MARTINDALE'S AMERICAN LAW DIRECTORY 1187 (1920). In
the 1920 edition of Martindale'sAmerican Law Directory, he is one of the thirty-three
out of over 150 attorneys listed on page 1187 with a rating. Id. Like all the others with
ratings, Wood is listed as "av" indicating that his legal ability is "very high to
preeminent," and that his general ethical standards are "very high." Id. This is worth
noting since Judge Noonan questions the propriety of the content of his listing in
Hubbell's Legal Directory and the possible financial arrangements behind Mrs.
Palsgraf's lawsuit. NOONAN, supra note 6, at 124-25.
108. See Ask Court To Tie Up All New City Work, Brooklyn Citizens Demand the
Fourth Avenue Subway Before Anything Else, N.Y. TIMES, July 16, 1908, at 14.
109. See Middleburg Wants Novel Suppressed: Villagers Say the Rev. Bouck White
Libeled Them in "The Mixing, " N.Y. TIMES, Jan. 23, 1914, at 5. Wood, who grew up in
Middleburgh, brought the action on behalf of the citizens of his former hometown, who
were furious that White's novel had described them as "peasants." Id.; see also Letter
from Matthew W. Wood to Bouck White (Jan. 14, 1914) (stating that Wood was
"incensed at the portrayal of the leading citizens of the village"), reprintedin The Mixing
Still Goes On, MIDDLEBURGH NEWS, Jan. 22, 1914, at 1; Jail Bouck White! Is Middleburg
Cry, BROOKLYN DAILY EAGLE, Jan. 22, 1914, at I (noting that, in Wood's opinion, Bouck
White "ought to be put in jail"). Bouck White (1874-1951) first gained notoriety for
writing The Call of the Carpenter, which portrayed Jesus as a social agitator. THE
COLUMBIA ENCYCLOPEDIA (6th ed. 2001). As a sampling of headlines from 1914 to 1921
indicates, Wood's lawsuit was likely the least of White's problems. See, e.g., Bouck
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the papers in 1918, when he served as co-counsel in the unsuccessful
defense of the notorious teenage "choirboy murderer," Paul Chapman."I 0
He also had experience at the appellate level since several of his cases,
including the city debt and Chapman cases,
had reached the Appellate
2
Division"' and/or the Court of Appeals."
White Gets 30 Days; Two Others Who DesecratedFlagAlso Sent to the Workhouse, N.Y.
Mar. 16, 1917, at 12; Bouck White Sent to Workhouse; Six Months' Sentence for
Him and Milo Woolman, Church Disturbers, N.Y. TIMES, May 14, 1914, at 6; Bouck
White Sued by French Bride, N.Y. TIMES, May 29, 1921, at 1; Bouck White Tarred and
TIMES,

Featheredon Wife's Complaint, N.Y. TIMES, May 30, 1921, at 1.

110. Chapman, who was sixteen years old at the time of the crime, was convicted of
first degree murder and sentenced to death for a murder committed during the burglary of
a Brooklyn cigar store. People v. Chapman, 121 N.E. 381, 382-84 (N.Y. 1918). Despite
evidence that the actual murder had been committed by one of Chapman's two
accomplices (killed at the scene by the police), Chapman was convicted based on his
participation in the burglary. Id. Although Chapman was convicted, and his appeal was
unsuccessful, the efforts on his behalf by Wood and his co-counsel, William R. Murphy,
were commended in Judge Collin's opinion. See id. at 387. Because of Chapman's
youth and background, the case received considerable coverage in the papers. See
Appelbaum Moves To Save Choirboy, N.Y. TIMES, May 31, 1918, at 22; Boy Burglars
Held for Homicide, N.Y. TIMES, Oct. 31, 1917, at 5; Choirboy Unmoved by Murder
Verdict; 16-Year-Old Paul ChapmanFound Guilty of Killing HarryRegensberg. Smokes
As Jury Reports; "You've Got To Die Some Time, "He Says as He Is Led Back to Prison,
N.Y. TIMES, Feb. 9, 1918, at 4; FourIndictments Grow Out of Brooklyn Burglary, N.Y.
TIMES, Nov. 2, 1917, at 13; Paul Chapman Must Die; Court of Appeals Affirms
Conviction of Youthful Brooklyn Murderer, N.Y. TIMES, Nov. 20, 1918, at 24; Paul
Chapman To Die on Jan. 9, N.Y. TIMES, Nov. 23, 1918, at 5; Robbers Heldfor Murder;
Choirboy Tells ofDouble; PaulChapman, 16, Admits Attempt To Rob House, but Blames
Slain Companion, N.Y. TIMES, Feb. 8, 1918, at 8; Seek Aid ForBoy Slayer; Women Ask
Gov. Whitman To Pardon Paul Chapman, N.Y. TIMES, June 28, 1918, at 11 (noting
Wood's attendance at a meeting of Chapman supporters). Chapman's death sentence was
eventually commuted by Governor Whitman. Remove Dangerous Felons; Several Sing
Sing Criminals Sent to Dannemore Under Heavy Guard, N.Y. TIMES, May 22, 1921, at
35. Continuing interest in Chapman is indicated by the newspaper attention for his role
in a Sing Sing Prison show, see Sing Sing Talent Stages Big Show; An EnthusiasticCritic
Describes ProductionInside the Prison Walls, N.Y. TIMES, June 13, 1920, at 21, and his
efforts on behalf of the prison football team, see Sing Sing's Varsity Adds Third; Prison
Team Defeats a Bronx Eleven, 18 to 2, Before Crowd Including Many Women, N.Y.
TIMES, Dec. 7, 193 1,at 15. Chapman's sentence was finally commuted by Governor
Herbert Lehman in 1933. Lehman Commutes Sentences of Ten Convicts; Studied Their
Cases While on HospitalBed, N.Y.TIMES, Dec. 21, 1933, at 2.
There is only one other reported criminal case where Wood was the defendant's
attorney. See People v. Royall, 281 N.Y.S. 875 (N.Y. Ct. Sp. Sess. 1935) (involving
Wood as co-counsel in an unsuccessful appeal of conviction of Brooklyn hotel proprietor
for knowingly allowing prostitution to take place on his premises). Thus, it would be a
reasonable assumption that Wood took the case of Chapman, a notorious but sympathetic
defendant, in an effort to publicize his law practice.
111. One of Wood's earliest Appellate Division appearances involved a case of the
classic pothole variety. Here, he won judgments totaling $3500 for a man and his wife
after the woman stepped into a large depression in a city street, and then prevailed again
at the appellate level. See Wensley v. New York, 159 N.Y.S. 510, 511-12 (App. Div.
1916).
112. See Chapman, 121 N.E. at 382-84; Levy v. McClellan, 89 N.E. 569 (N.Y. 1909).

2003]

PALSGRAF: CARDOZO'S URBAN LEGEND?

Defending the LIRR was its legal department, headed by its General
Solicitor, Joseph F. Keany. 113 A native of Brooklyn, he had earned B.A.
and M.A. degrees at St. John's College and had attended New York
University Law School. A former tea auctioneer, Keany had joined the
railroad's legal department in 1894.114 He became the LIRR's head
attorney in 1904, and was named general solicitor in 1916."15 Keany was
a prominent Catholic layman who was active in charitable affairs, most
notably as vice-president of the Catholic Orphan Asylum Society.' 1 6 He
had received an honorary doctor of laws degree from St. John's College
in 1913, and was named a Knight of St. Gregory by Pope Benedict XV in
1920.117 He had made numerous appearances in the appellate courts,
including a well-publicized case where a brokerage house challenged the
management of the LIRR as a Pennsylvania Railroad subsidiary.' 1 8 He
was also co-counsel in the heavily reported Pell-Laimbeer cases, in
which two prominent society women each sued the LIRR for $250,000
after their wealthy husbands were killed in a grade-crossing accident." 9120
The senior members of Keany's staff included his brother
Matthew J. Keany, 12 1 and Louis J. Carruthers, a Columbia Law School

Palsgrafwas not Wood's first appearance before Judge Cardozo. In addition to the
unsuccessful Chapman appeal in 1918, see People v. Chapman, 122 N.E. 240 (N.Y.
1919) (involving application for attorney's compensation and expenses); Clyde v. Wood,
135 N.E. 949 (N.Y. 1922) (involving damage to a barge and unreasonable delay in
unloading goods); Day v. Brooklyn City Railroad Co., 138 N.E. 481 (N.Y. 1923)
(involving unsuccessful appeal of Appellate Division decision affirming verdict for
defendant where streetcar-milk truck collision had injured a passenger).
113. Record at 2, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928).
114. Joseph Keany Dies; Railway Attorney, N.Y. TIMES, Jan. 8, 1935, at 15.
115. Id.
116. Id.
117. Id.
118. Dick Suit Answered by Long Island R. R.; Joseph F. Keany Holds Control by the
Pennsylvania Has Benefited the Property,N.Y. TIMES, May 30, 1915, at XX9.
119. RailroadAssailed in $250,000 Pell Suit, N.Y. TIMES, June 15, 1915, at 9. The
suit arose when a train struck a car carrying the Laimbeer couple and S. Osgood Pell on
the night of August 3, 1913, at the crossing near the LIRR's Wreck Lead (now Island
Park) station. Id. Mr. Laimbeer, Mr. Pell, and the Pell chauffeur were killed, and Mrs.
Laimbeer was injured. Id. After a jury awarded Mrs. Pell $25,000, the LIRR reportedly
settled with Mrs. Laimbeer for $50,000. Railway To Settle with Mrs. Laimbeer, N.Y.
TIMES, Sept. 17, 1915, at 15. The Appellate Division later set aside the Pell verdict and
ordered a new trial. See Pell v. Long Island R.R. Co., 159 N.Y.S. 1132 (App. Div. 1916).
120. See Obituary, N.Y. TIMES, Jan. 8, 1935, at 21 (listing Matthew J. Keany as the
deceased brother of Joseph F. Keany).
121. See BENDER'S LAWYERS' DIARY REFERENCE BOOK AND DIRECTORY FOR THE
STATE OF NEW YORK 1927, at 1026 (1927) [hereinafter 1927 BENDER'S LAWYERS'
DIARY] (listing his address as 341 Pennsylvania Station). Matthew J. Keany's service
with the LIRR dates at least from 1908. See Moffat v. Long Island R.R. Co., 107 N.Y.S.
1113 (App. Div. 1908) (listing Keany as the LIRR's attorney).
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graduate who had joined the legal department in 1901.122 Other
experienced attorneys at the Pennsylvania Station office were Michael V.
Ahern,

123

Dominic

B.

Griffin,124 and Edward Newburn. 125

The

department's two most junior members were William McNamara126 and
William J. O'Brien. 127 For cases it regarded as important, the LIRR
would also employ prominent outside counsel. 128 However, for Palsgraf,
122. Louis Carruthers, Lawyer, Dies; U.S. Lawn Tennis Head, '31-32, N.Y. TIMES,
Nov. 30, 1960, at 37.
123. See 1927 BENDER'S LAWYERS' DIARY, supra note 121, at 1001. Ahern had been
with the LIRR legal department since at least 1913. See BENDER'S LAWYERS' DIARY
REFERENCE BOOK AND DIRECTORY FOR THE STATE OF NEW YORK

1913,

at

602 (1913)

(listing his address as 341 Pennsylvania Station).
124. See MARTINDALE'S AMERICAN LAW DIRECTORY 1286 (1927) (giving his address
as Pennsylvania Station). Griffin was described in his obituary as "an outstanding trial
lawyer." Dominic Griffin Rites Set for Tomorrow, N.Y. TIMES, Nov. 7, 1948, at 88. The
earliest reported case where Griffin represented the railroad occurred in 1907. See Long
Island R.R. Co. v. Structural Concrete Co., 110 N.Y.S. 379 (Sup. Ct. 1907). Although
Griffin's address is given as 341 Pennsylvania Station, the last reported case where he
appears as a counsel for the LIRR is in 1919. See Kovarik v. Long Island R.R. Co., 178
N.Y.S. 705 (App. Div. 1919). After that date, he appears in the law reports as an attorney
only in decisions unrelated to the railroad.
125. See 1927 BENDER'S LAWYERS' DIARY, supra note 121, at 1036 (listing his
address as 341 Pennsylvania Station). Newburn was admitted to the bar in 1906.
MARTINDALE-HUBBELL LAW DIRECTORY 1181 (1950).
The first reported case where
Newburn was listed as the attorney for the LIRR was in 1920. See Ullmann v. Long
Island R.R. Co., 130 N.E. 888 (N.Y. 1920).

126.

McNamara was admitted to practice in 1924.

MARTINDALE-HUBBELL

LAW

DIRECTORY 1461 (1947).
127. O'Brien was a graduate of St. John's College and Fordham Law School.
MARTINDALE-HUBBELL LAW DIRECTORY

1425 (1945). He joined the LIRR as a clerk in

1924 and became a member of the legal department in 1926. Telephone Interview with
Dolores Cameron, Personnel Assistant, Long Island Rail Road Personnel Resources
Dept. (Dec. 5, 2002).
128. For example, in the Pell-Laimbeer grade-crossing accident case, see supra note
119, the railroad hired noted attorney, Martin W. Littleton, to try the case. See Blew His
Whistle To Warn Pell Auto, N.Y. TIMES, June 19, 1915, at 7; Four Watched Pell
Speeding to Death, N.Y. TIMES, June 22, 1915, at 11.
Littleton was a former
congressman, former borough president of Brooklyn, and a leading member of the
criminal bar. MW. Littleton Sr., Lawyer, Dies at 62, N.Y. TIMES, Dec. 20, 1934, at 1.
Similarly, when federal agents seized LIRR Vice President George Le Boutellier's
private railway car after it was found to contain twenty-two cases of wine, whiskey, and
gin, a former congressman, Royal H. Weller, was hired to handle the case. Bootlegger
Killed in a Battle at Sea, N.Y. TIMES, Apr. 15, 1924, at 44. Finally, in the wellpublicized 1926 smoke nuisance trial, see supra note 93, the railroad hired a leading
Queens County attorney, William J. Morris, to try the case. See Near Riot at Court in
Railroad's Trial, N.Y. TIMES, June 29, 1926, at 25; Smoke Nuisance Case Goes to Jury
Today, N.Y. TIMES, July 22, 1926, at 31. Morris was a former assistant district attorney,
served as president of the Queens County Bar Association, and later became a judge.
W.J Morris Jr., Ex-Justice Dies, N.Y. TIMES, Oct. 26, 1958, at 89. Another prominent
attorney who represented the LIRR included George Yeomans, vice-president and
general counsel for the Brooklyn-Manhattan Transit Corp. See George Yeomans of
B.M.T. Is Dead, N.Y. TIMES, Mar. 29, 1939, at 23. Yeomans represented the LIRR in
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it was McNamara who was selected to try the case, and then, later, to
argue the appeals. McNamara, a native of Brooklyn, had originally
joined the railroad as a teenage clerk, and then moved up to the railroad's
29
legal department after graduating from New York Law School.
C. The Judge
Presiding over the Palsgraf trial was New York Supreme Court
Justice Burt J. Humphrey. Humphrey, the son of a farmer, was born in
1866 in Speedville, a small town in upstate Tompkins County. 30 Unable
to attend law school because of his family's financial situation, he read
law at a local law office, and was admitted to the bar in 1890. 131 He then
briefly practiced law in Seattle before returning to New York and
opening a law office in Jamaica, New York. His judicial career had
begun with an unexpected victory as the Democratic candidate in an
election for Queens County judge in 1903. Although he had been
nominated as a sacrificial lamb, 132 Humphrey campaigned vigorously
and, benefiting from a major Democratic victory in the mayoral election,
emerged victorious. 33 In 1925, after a long career with the county court,
he was unexpectedly134 nominated for the supreme court, and was
subsequently elected.

By the time Palsgrafappeared on his docket, Humphrey was a
two appeals during 1926. See In re City of New York, Avenue M, 218 A.D. 779 (N.Y.
App. Div. 1926); In re City of New York, Voorhies Avenue, 218 A.D. 779 (N.Y. App.
Div. 1926). In addition, Henry Uterhart, who reportedly had also represented "almost
every millionaire on Long Island" represented the railroad. Herny Uterhart,Lawyer 50
Years, N.Y. TIMES, Apr. 13, 1946, at 17.
129. Telephone Interview with Dolores Cameron, Personnel Assistant, Long Island
Rail Road Personnel Resources Dept. (July 10, 2002) [hereinafter First Cameron
Telephone Interview]. McNamara's performance at the Palsgraftrial is characterized by
Judge Noonan as "workmanlike." NOONAN, supra note 6, at 123.
130. Stroke Fatal to Humphrev, Retired Judge, LONG ISLAND DAILY PRESS, Dec. 11,
1940, at 1.
131.
Id.
132. Humphrey's opponent was the incumbent, Judge Harrison S. Moore, then a
popular figure in Queens County. See Hon. Harrison S. Moore, the Republican
Candidatefor County Judge, DAILY STAR (Long Island City, N.Y.), Oct. 22, 1903, at 4.
133. Democratic mayoral candidate, George B. McClellan, son of the Civil War
general, carried Queens County by 6094 votes. Returns of Mayoral Elections in New
York City, 1897-1993, in THE ENCYCLOPEDIA OF NEW YORK CITY, supra note 36, at 737.
Humphrey's own margin of victory was 4317 votes. For County Judge, DAILY STAR
(Long Island City, N.Y.), Nov. 3, 1903, at 1.
134. The Queens County Democratic Party leader, Maurice Connolly, had favored the
nomination of Richard S. Newcombe, the county district attorney. Queens Leaders To
Meet, N.Y. TIMES, Aug. 7, 1925, at 2. Instead, Newcombe dropped out, and the
nomination went to Humphrey, because Connolly decided that he did not want to create a
vacancy in the district attorney's position that would have been filled by Governor Alfred
E. Smith. Party Lines Drawn in JudiciarySlate, N.Y. TIMES, Sept. 27, 1925, at 26.
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thoroughly experienced trial judge, who was popular with the bar
because of his "unfailing courtesy," 135 and "charming and friendly
manner."'' 36 In twenty-two years as a county judge, he had presided over
a total of 700 civil and criminal trials, and had sentenced over 1200
persons, 13 including horse thieves, 138 swindlers, 139 burglars, 140 and
murderers.' 4' He had also encountered his share of unusual courtroom
situations, including a spectator riot, 142 and a young thief who asked
Humphrey to delay passing sentence long enough to marry him to his
43
nineteen-year-old girlfriend.1
D. The Complaint
The Palsgraflitigation began with a summons filed by Wood on
October 2, 1924.'44 His complaint, demanding $50,000 in damages, 45 is
the first legal document relating the alleged facts of the case. It gives the
time and location of the accident, and stresses that the platform was
crowded. 46 It describes the explosion as "sudden and violent," and goes
on to describe Mrs. Palsgraf's injuries as "grievous, serious, and
painful... [including] shock to the nervous system [and] ... loss of
control of the organs of speech."' 147 However, the alleged cause of her
injuries differs from Mrs. Palsgraf's subsequent trial testimony. It states
that she was "violently jostled, shoved, crowded or pushed by the force
of said explosion or by the crowd of other passengers.., or by both
said.., explosion and jostling, so that the plaintiff was knocked down or
against certain of the platform stairs."' 148 No mention is made of the now
infamous scale.
E.

Facts Presentedin the Trial Testimony
Although the case originated with a bizarre sequence of events,

135. Murray Snyder, Humphrey Proposes Hasty Marriage Curb, BROOKLYN EAGLE,
Jan. 3, 1937, at A3.
136. Id.
137. Humphrey Resigns as a County Judge, N.Y. TIMES, Dec. 19, 1925, at 7.
138. See Horse Thief Sentenced, N.Y. TIMES, Apr. 5, 1911, at 20.
139. See Says Spooks Failed To Win Sweetheart, N.Y. TIMES, Mar. 14, 1922, at 19.
140. See Life Term for Burglary, N.Y. TIMES, July 11, 1908, at 14.
141. See Sentenced To Die in Chair,N.Y. TIMES, July 3, 1923, at 8.
142. Gangsters Riot in Court, N.Y. TIMES, Dec. 15, 1914, at 5.
143. Judge Refuses To Marty Girl to Confessed Thief, N.Y. TIMES, Sept. 25, 1923, at
9.
144. Record at 1, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928).
145. Id. at 8.
146. Id. at 6.
147. Id. at 7.
148. Id. at 7.
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there was nothing unusual about the ensuing trial held in Kings County
Supreme Court, which lasted only two days-May 25 and 26, 1927.149
In fact, from all indications, it was a case that was probably not expected

to reach the courtroom. 50 Both sides appear to have gone forward with a
minimum of preparation.' 5' Wood apparently had contacted his two
independent eyewitnesses, Herbert and Grace Gerhardt, only shortly
before the trial. 152 His medical expert, Dr. Graeme M. Hammond, had
examined Mrs. Palsgraf only two days before his appearance at the
trial. 153
In obtaining the services of Dr. Hammond, however, Wood was
employing a well-known alienist and an authority in the field of
neurology. The doctor, an 1881 graduate of New York University
154
Medical College, was the co-author of a treatise on nervous diseases,
and was a founder and former president of the Neurological
Association. 155 As he testified at the trial, Dr. Hammond was a professor
of nervous and mental diseases, was affiliated with several New York
hospitals, and, during World War I, had been in command of the Camp
Upton hospital for nervous and mental diseases. 156 Later, the doctor was
in charge of a hospital for returned officers with "nervous and mental
troubles."'' 57 He was also an -experienced expert witness, who had
testified on numerous occasions during his career, most notably at the
second trial of Henry K. Thaw for the sensational murder of famous New
York architect Stanford White. 58 Although Dr. Hammond was almost
Id. at 14, 29.
150. For a discussion of the possible intentions of the parties regarding a settlement,
see NOONAN, supra note 6, at 125-26.
151. Id. at 124.
152. Record at 28, Palsgraf 162 N.E. 99.
153. Id.at 53. In addition to Dr. Hammond, testimony on Mrs. Palsgraf's condition
was provided by her physician, Dr. Karl A. Parshall. See id. at 30-35, 49-54.
154. See WILLIAM A. HAMMOND & GRAEME M. HAMMOND, A TREATISE ON THE
DISEASES OF THE NERVOUS SYSTEM (9th ed. with corrections and additions 1898).
155. Dr. G.M Hammond, Neurologist Dead, N.Y. TIMES, Oct. 31, 1944, at 19. Born
in 1858, Dr. Hammond was the son of William A. Hammond, also a noted neurologist,
who had been Surgeon General of the Union Army during the Civil War. Hammond
Tells What Makes an Athlete at 80, N.Y. TIMES, Mar. 13, 1938, at 138. Because of his
father's position, Dr. Hammond, as a young boy, became acquainted with Abraham
Lincoln, sometimes accompanying him on visits to wounded soldiers at a Washington
hospital. Id. The level of his prominence is suggested by the fact that, at his death, eight
obituary notices appeared on one day in the New York Times. See Deaths, N.Y. TIMES,
Nov. 1, 1944, at 23.
156. Record at 50, Palsgraf,162 N.E. 99.
157. Id.
158. See No Family Taint, Says Thaw's Mother, N.Y. TIMES, Mar. 24, 1907, at 2
(noting Dr. Hammond's testimony that Thaw was competent to stand trial). For other
instances where he appeared as an expert medical witness, see All the Evidence Heard;
Mr. ChanlerBegins His Summing Up in M'Gowan 's Defense, N.Y. TIMES, Jan. 11, 1896,
149.
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seventy years old at the time of the Palsgraftrial, he still maintained an
active medical practice, and was a physically fit former amateur athlete,
who, over ten years later, celebrated his 1eightieth
birthday by running
59
four miles at the New York Athletic Club.
Wood's opponent, the LIRR legal department, appears not to have
regarded the case as particularly important. 160 Judge Posner describes
the railroad's overall defense as "bargain-basement."' 16 1 Judge Noonan
estimates that McNamara spent only half of a day preparing the case, and
that the LIRR spent only $16 defending itself,162 considerably less than
at 14 (involving murder trial); Brothers Defend Sanity of Sister, N.Y. TIMES, Apr. 4,
1924, at 19 (involving alleged insanity of thirty-year-old woman with assets of
$250,000); Charles H. Hoyts Sanity, N.Y. TIMES, Jan. 28, 1900, at 7 (involving alleged
insanity of theatrical manager and playwright); Court Order Confines Draper M.
Daugherty, N.Y. TIMES, Apr. 27, 1923, at 36 (involving commitment to sanitarium of
alcoholic son of United States Attorney General Harry M. Daugherty); Experts Fail To
Agree; What the Doctors Said About William S. Wyse's Condition, N.Y. TIMES, Feb. 7,
1895 (involving alleged insanity of wealthy New York businessman); Mrs. Ayer in an
Asylum, N.Y. TIMES, Feb. 28, 1893 (involving alleged insanity of prominent society
woman); Mrs. Pike in a Sanitarium, N.Y. TIMES, Oct. 27, 1914 (involving commitment
of woman who had caused the arrest of the then notorious "Tango Burglar," who
specialized in blackmailing and robbing women); Mrs. Ryan's Sanity in Killing Argued,
N.Y. TIMES, Mar. 17, 1938 (involving insanity defense by woman who shot policeman
husband); Paid $64 in Nickels: Witnesses Tell ofQueer Doings of D. H. Ernst, an Alleged
Incompetent, N.Y. TIMES, Mar. 2, 1909, at 4 (involving alleged insanity of wealthy coal
merchant who paid $64 in nickels for 8000 picture postcards); Sullivan Fights Bellevue
Doctors, N.Y. TIMES, Sept. 5, 1907, at 4 (involving alleged insanity of New York
politician held in the Bellevue Hospital psychopathic ward); The Miller Will Case;
Witness Savs She Thought Her Room Was Full of Marionettes, N.Y. TIMES, Oct. 10,
1901, at 16 (involving dispute over $100,000 estate left by allegedly incompetent
woman).
159. Dr. G.M Hammond, At 80, Runs 4 Miles, N.Y. TIMES, Feb. 2,1938, at 7. A past
president of the New York Athletic Club, he was also well known for his achievements as
a fencer, including an appearance at the 1912 Olympic Games as a member of the United
States fencing team. Hammond Tells What Makes an Athlete at 80, supra note 155, at
138.
160. The relative importance of Palsgrafto the LIRR is illustrated by numerous other
reported cases, where it was sued not over a mere stammer, but for death or serious
physical injuries. See Skzypek v. Long Island R.R. Co., II N.E.2d 318 (N.Y. 1937)
(involving pedestrian electrocuted by third rail); Hansen v. Long Island R.R. Co., 175
N.E. 307 (N.Y. 1930) (involving motorist hit and killed by train); Brick v. Long Island
R.R. Co., 157 N.E. 93 (N.Y. 1927) (involving engineer on railroad-owned tug who fell
overboard and drowned); D'Aurio v. Long Island R.R. Co., 148 N.E. 333 (N.Y. 1925)
(involving trackwalker hit and killed by train); Hoyt v. Long Island R.R. Co., 120 N.E.
865 (N.Y. 1918) (involving bicyclist hit and killed by train); Garemchuk v. Long Island
R.R. Co., 257 N.Y.S. 463 (App. Div. 1940) (involving motorist hit and killed by train);
Connors v. Long Island R.R. Co., 134 N.Y.S. 24 (App. Div. 1912) (involving personal
injuries where brewery wagon was hit by train); Krowtzoff v. Long Island R.R. Co., 275
N.Y.S. 992 (App. Div. 1934) (involving trespasser electrocuted by overhead wire); see
also supra note 96.
161. POSNER, supra note 2, at 48.
162. NOONAN, supra note 6, at 123. This limited outlay of funds could also be a
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the amount expended by Wood, who paid Dr. Hammond $125 for his
services,"' and whose costs are given in the record as $142.45.'64 The
LIRR also does not appear to have placed much emphasis on attempting
to sway the Brooklyn jury. 16 5 The railroad assigned one of its least
experienced attorneys to try the case, 166 presented no witnesses of its
own, and was satisfied with merely cross-examining those persons who
appeared for the plaintiff. McNamara made only one objection during
the testimony, 167 and his main hope appears to have been that Humphrey,
68
having heard the evidence, would grant a motion for dismissal.
Once the trial began, descriptions of the dramatic events at the
railroad station were provided by Mrs. Palsgraf, and by her daughters,
Elizabeth and Lillian Palsgraf. The key testimony describing the
trainmen's conduct came from Herbert Gerhardt, a self-employed
Brooklyn engraver, and his wife, Grace Gerhardt, who appeared as
witnesses for Mrs. Palsgraf. 169 It is likely that the Gerhardts had a
definite interest in the outcome of the case since once the jury had
returned a verdict for Mrs. Palsgraf they too sued the railroad, with
0
Wood as their attorney.17

reflection of the LIRR's relatively low level of expenditure on legal matters. In 1924,
when the railroad earned over $35,000,000 in revenues, its law expenses were only
$99,810. ANNUAL REPORT, supra note 85, at 2
163. Record at 52, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928).
164. Id. at 11.
165. Given the opportunity, New York area juries were hardly unwilling to impose
damage awards on the railroad. See, e.g., $1,000 for Injury to Girl's Ear, N.Y. TIMES,
Nov. 10, 1915, at 22 (involving award for loss of hearing in one ear after train collision);
$25,000 for a Broken Jaw, N.Y. TIMES, May 28, 1916 (involving award to woman
injured in grade-crossing accident); $18,000for Man's Death by Train, N.Y. TIMES, Mar.
17, 1922, at 27 (involving award to widow of LIRR employee killed by a train);
Clergyman Gets $35,000 from Railroad, N.Y. TIMES, Apr. 1, 1922, at 3; Woman Wins
Injuries Suit, N.Y. TIMES, Jan. 9, 1925, at 6 (involving $11,000 award to victim of gradecrossing accident).
166. See supra notes 126-29 and accompanying text.
167. McNamara's lone objection came when Dr. Hammond appeared to connect Mrs.
Palsgraf's alleged insomnia with the accident. Record at 50, Palsgraf 162 N.E. 99.
168. McNamara twice moved unsuccessfully for a dismissal: first, when Dr.
Hammond was late in appearing, and, second, at the close of the testimony. Id. at 48, 54.
169. Id. at 14-29, 35-48.
170. Reply Brief of Defendant-Appellant at 3, Palsgraf v. Long Island R.R. Co., 225
N.Y.S. 412 (App. Div. 1927), rev'd, 162 N.E. 99 (N.Y. 1928). At the trial, Herbert
Gerhardt said that he had intended to put in a claim against the railroad because his wife
was in "bad condition." Record at 28, Palsgraf 162 N.E. 99. Grace Gerhardt's trial
testimony indicated that she had fainted after the explosion because she had been struck
in the stomach by the fireworks package, and because of the post-explosion excitement.
Id. at 37. Unfortunately, the only other fact about the Gerhardts that can be currently
ascertained is that they appear to have moved frequently. At the trial, Herbert Gerhardt
indicated that he had moved since the date of the accident. Id. at 28. His new address in
1927, as provided in the record, was 81 New Jersey Avenue in the East New York section
of Brooklyn. Id. at 24. However, a check of the 1930 census records did not list him or
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As described by Mrs. Palsgraf, the day of the accident was "quite
hot"' and the train platform was very crowded.172 After buying her
ticket, 173 she took up a position next to a scale, where she was standing
when the explosion took place. 74 Although the papers had described
three running men, at the trial this number was reduced to two. Herbert
and Grace Gerhardt claimed to have seen two Italians, 75 while Lillian
Palsgraf testified to having seen "two men running."'' 76 Herbert Gerhardt
described their package as round and eighteen inches in diameter, 77 and
17 1

added that the man did not have his arm "fully around it.'

78

Grace

Gerhardt testified that it was oval in shape, and "quite a large bundle"approximately fifteen to twenty inches in width. 7 9 Both indicated that it
was wrapped in newspaper.' 80 The Gerhardts stated that the package was
dropped as the train guard attempted to pull the man with the package
aboard while the platform man tried to push him from behind.'' They
also stated that the package fell because the guard on the platform
grabbed or pushed the arm of the man holding the package.' 82 A
description of the train's speed just before the accident was provided
by
' 83
Mrs. Palsgraf, who stated that "it was just.., creeping along."'
It is the trial testimony that makes it clear that the package did not
fall to the tracks, but instead became wedged between the edge of the
platform and the side of the car and exploded as the train continued to
move. Herbert Gerhardt stated that the package fell in the space between
the platform and the train, and that "the train pulled it, like, between the

his wife at that address.
171. Id. at 16. In fact, the weather records as reported the following day indicate that
it was not oppressively warm that morning, even for the pre-air conditioning era. The
high temperature on August 24, 1924, was eighty degrees Fahrenheit, with morning
temperatures in the mid-to-high seventies. The Weather, N.Y. TIMES, Aug. 25, 1924, at
17. A high of eighty degrees in August is actually below normal for New York City.
NAT'L CLIMATIC DATA CTR., U.S. DEP'T OF COMMERCE, LOCAL CLIMATOLOGICAL DATA:
NEW YORK, N.Y. CENTRAL PARK 7 (2001) (indicating an average daily high of over
eighty degrees for virtually every year since 1951).
172. Record at 16, Palsgraf 162 N.E. 99.
173. The approximate price of Mrs. Palsgraf's ticket from East New York to
Rockaway Beach would have been ten cents. Telephone Interview with Vincent F.
Seyfried, supra note 36.
174. Record at 17, Palsgraf,162 N.E. 99.
175. Id. at 25-26.
176. Id. at 45.
177. Id. at 27.
178. Id. at 26.
179. Id. at 36.
180. Id. at 27, 36.
181. Id. at 29, 39-40.
182. Id. at 26, 39-40.
183. Id. at24.
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train and the platform and exploded it.' ' 184 His wife, Grace Gerhardt,

testified that the package "fell between the platform and the train and it
like stuck there, and as the train kept right on moving, why, it caused it to
explode."' 8 5 Lillian Palsgraf provided a similar version, indicating that
the package fell between the platform and the train "and as the train went
along the 1bundle
rubbed alongside the station and the train and it
86
exploded."'

All the witnesses described a severe explosion. Mrs. Palsgraf stated
that the explosion "sounded like a lot of firecrackers going off.'

87

She

also reported flying glass and a ball of fire, and being in a mass of
smoke. 18 8 She concluded her testimony by stating: "The whole station
seemed to be in a blaze to me . . . ,189 Elizabeth Palsgraf also recalled
thick smoke and a ball of fire. 190 Herbert Gerhardt described the
explosion as "very loud."' 19 1 Grace Gerhardt also said that the first
explosion was "very loud"' 92 and that it produced black smoke that
"covered all the station."' 93 Lillian Palsgraf testified that after the
explosion "everyone was running and hollering.' ' 94 With respect to the
scale, Elizabeth Palsgraf testified that it "flew apart,"' 95 while Herbert
' 96
Gerhardt described it as "blown right to pieces and knocked down."'
As for her injuries, Mrs. Palsgraf testified that she was hit on the
arm, hip, and thigh by the falling scale, 97 adding that afterward she
"could just about walk alone... [and] shook and trembled from head to
foot."'

98

She also related how she was given drinks at the scene by a

police officer and an ambulance doctor, before eventually taking a taxi
home.' 99 As for the effect of her injuries, she indicated that she had
stopped doing her outside work after the accident, and had permanently
given up her janitorial duties in June 1926.200 Her physician, Dr. Karl A.
Parshall, testified that Mrs. Palsgraf's physical injuries consisted of some

187.
188.

Id. at
Id. at
Id. at
Id. at
Id. at

189.
190.

Jd. at 24.
Id. at 44.

184.
185.
186.

25, 27.
40.
45.

23.
18.

191. Id. at 25.
192. Id. at 37.
193. Id.
194.

Id. at 46.

195. Id. at 43.
196. Id. at 27.
197. Id. at 18.
198. Id. at 19.
199. Id.
200. Id. at 20-2 1.
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small bruises on her shoulder.2 ' He also stated that she had begun
stuttering a few days after the accident, and that the cause was traumatic
shock.20 2 The final witness, Dr. Hammond, indicated that Mrs. Palsgraf
was suffering from traumatic hysteria, and that no improvement in her
condition was likely until her mind was no longer disturbed by the
litigation.20 3
F.

The Charge and the Verdict

Humphrey's charge to the jury stated that there was no dispute
regarding the facts. 20 4 These agreed-upon facts included Mrs. Palsgraf's
presence on the LIRR platform and the passenger's release of the
fireworks as he boarded the moving train.20 5 Despite the testimony of
three witnesses that the fireworks package had become wedged between
the side of the platform and the railcar, Humphrey said that it had fallen
either to the platform or the track.2 °6 He concluded by stating that an
explosion had occurred and describing Mrs. Palsgraf's injuries as a
"nervousness that still persists. 20 7 Once they had heard the charge, it
took the jurors only two hours and thirty-five minutes, including time out
for lunch, to bring in a verdict in favor of Mrs. Palsgraf, awarding her
$6000 in damages. 2°s McNamara then moved to set aside the verdict, but
201. Id. at 30.
202. Id. at 31-32. He also stated that his bill of seventy dollars had not been paid. Id.
at 32.
203. Id. at 51-52. Injury cases like Mrs. Palsgraf's can often arouse suspicions of
"motivational malingering," and, as Judge Noonan has noted, Dr. Hammond's comment
about there being no likelihood of an improvement in her condition until after the trial is
subject to cynical interpretation. NOONAN, supra note 6, at 127. However, in his crossexamination of the doctors, McNamara did not really question the authenticity of her
alleged nervous condition, but instead focused on the extent of her treatments, whether
there should have been a recovery since the accident, and whether her infirmities were
permanent. See Record at 33-35, 53, Palsgraf,162 N.E. 99. On the subject of Mrs.
Palsgraf's condition, Judge Posner suggests a latent psychiatric problem triggered by the
accident and aggravated by the strain of the litigation. POSNER, supra note 2, at 36.
Another commentator has suggested that Mrs. Palsgraf probably suffered from some kind
of post-traumatic stress disorder. Kerper, supra note 19, at 365.
204. Record at 55, Palsgraf 162 N.E. 99.
205. Id.
206. Id.
207. Id.
208. Id. at 58. "The jury retired at 11:55 A.M. and returned at 2:30 P.M." Id. Judge
Noonan is critical of Wood's failure to settle the case after the jury verdict. Id. at 126.
However, as one commentator has noted:
Judge Noonan's criticisms seem misplaced. Wood's judgment as a trial lawyer
seems on the whole to have been quite sound. After all, he was able to achieve
a substantial jury verdict from a case that most trial lawyers would have
deemed quite marginal. Moreover, he was able to sustain that verdict at the
first level of appeal, losing by only one vote (presumably Cardozo's) in the
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Humphrey denied the motion.2 °9
IV.

The Facts in Appellate Briefs and Opinions

On May 27, 1927, Humphrey denied McNamara's motion for a new
Palsgrafthen began its journey through the New York appellate
courts when, on June 14, 1927, the LIRR filed its notice of appeal. 21 1 As
a passenger-injury case that had reached the appellate courts, the case
now added another unusual element to its set of already unlikely facts.
Of the four deaths and eighty-eight reported injuries connected to LIRR
trial.21 °

train service operations in 1924,212 including the casualties of the

Sunnyside yards derailment, 21 3 only the case of Mrs. Palsgraf can be
identified as reaching the appellate courts.21 4 That the plaintiffrespondent was a passenger was another rarity, since few pre-World War
II LIRR appellate cases involved injuries to such persons. 215 It was also
highly unlikely that a case would reach the state's highest court. Only a
minority of 1927 Appellate Division cases eventually reached this
level.2 16 Even fewer of these cases merited a full Court of Appeals
court of last resort.
Kerper, supra note 19, at 364.

209. Record at 58, Palsgraf,162 N.E. 99. Humphrey declared that his decision was a
"close question." See infra note 353 and accompanying text. Since he was often
described as a kindly person, see Snyder, supra note 135; Stroke Fatal to Humphrey,
supra note 130, at 15; Tribute to Judge Humphrey, LONG ISLAND DAILY PRESS, Dec. 14,
1940, at 5, it would not be surprising if sympathy for Mrs. Palsgraf had a role in deciding
a borderline question.
210. Record at 12, Palsgraf 162 N.E. 99.
211. ld at2.
212. NOONAN, supra note 6, at 130 (citing BUREAU OF STATISTICS, INTERSTATE
COMMERCE COMM'N, No. 93, ACCIDENT BULLETIN 111 (1925)).
In addition to train
accidents, five persons were killed and 492 injured in non-train accidents involving the
LIRR. Id. at 129.
213. Wreck GrandJurv Hits TransitBoard, supra note 94, at 17.
214. A search of Westlaw's NY-CS database using "Long Island Railroad" as a party
and adding the term "1924" found no published appellate cases.
215. For reported cases of this type between 1912 and 1938, see Blaisdell v. Long
Island RailroadCo., 136 N.Y.S. 768 (App. Div. 1912) (involving passenger assaulted in
waiting room); Duffy v. Long Island Railroad Co., 153 N.Y.S. 48 (App. Div. 1915)
(involving plaintiff forcibly removed from ticket window); Meyers v. Hines, 191 N.Y.S.
773 (App. Div. 1922) (involving passenger injured while boarding moving train); Kelly v.
Long Island Railroad Co., 222 N.Y.S. 832 (App. Div. 1927) (alleging that railroad was
negligent for failing to provide guards between cars); Pope v. Long IslandRailroad Co.,
292 N.Y.S. 939 (App. Div. 1936) (involving passenger assaulted by trainman); Emanuel
v. Long Island Railroad Co., 14 N.E.2d 816 (N.Y. 1938) (involving passenger who
tripped on station stairs). For one of the very few cases involving the railroad's liability
for the conduct of another passenger, see Davis v. Long Island Railroad Co., 143 N.Y.S.
1112 (App. Term. 1913) (mem.) (holding railroad not liable where one passenger
dropped a board on the foot of another).
216. Grounds for appeals to the Court of Appeals were governed by section 588 of the
Civil Practice Act, ch. 925, 1920 N.Y. Laws 486 (current version at N.Y. C.P.L.R. 5601
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opinion, and only about six percent were reversed. 17 It was also against
the odds that the final opinion would be written by Chief Judge Cardozo
since he was one of seven judges on the court, and the cases at that time
were assigned by rotation."'
A. Appellate Division Briefs
Wood's Appellate Division brief begins by stressing that the facts
were not disputed at the trial and that the court so charged the jury. 219 It
goes on to describe the day as hot, the platform as crowded, and Mrs.
Palsgraf's destination as Rockaway Beach.2 z° It draws attention to her
status as a passenger by noting that she had "duly paid the fare exacted
by the defendant., 22 1 Wood connects the running men with Mrs.
Palsgraf by stating that they were "also passengers. 222 With respect to
the bundle containing the fireworks, the brief maintains that it was
large-approximately fifteen to eighteen inches in diameter-wrapped in
newspaper, and tied with a string.223 As for the events leading to the
explosion, Wood's brief follows the accounts provided by the Gerhardts
and Lillian Palsgraf.224 It states that the bundle was "forcibly knocked"
from under the man's arm by the railroad's employees,225 fell between
the platform and the train, and was "rolled ... and crushed" until it
exploded.226 It also relates that, following the explosion, the station
(McKinney 2001)). Palsgrafqualified for an appeal as of right since there had been a
dissent. Id. § 588(1).
217. A check of Shepard's Citations for full opinion Appellate Division cases decided
in 1927 produced the following results:
617
Total Reported Appellate Division Opinions
192
Considered by the Court of Appeals
70
Full Opinion by the Court of Appeals
38
Reversed by Full Opinion
19
Affirmed by Full Opinion
10
Modified by Full Opinion
3
Dismissed by Full Opinion
218. Frank H. Hiscock, The Court of Appeals of New York: Some Features of Its
Organizationand Work, 14 CORNELL L. REV. 131, 138 (1929). Cardozo authored fortytwo of the 215 full opinions published in New York Reports for 1928. William H. Manz,
Cardozo's Use of Authority: An Empirical Study, 32 CAL. W. L. REV. 31, 76 tbls. I-11
(1995).
219. Plaintiff-Respondent's Brief at 2, Palsgrafv. Long Island R.R. Co., 225 N.Y.S.
412 (App. Div. 1927), rev'd, 162 N.E. 99 (N.Y. 1928).
220. Id.
221. Id.
222. Id.
223. Id.
224. The Gerhardts are described as "disinterested spectator[s]." Id. at 5-6.
225. Id. at 3. The brief also claims that the man with the package was "roughly
handle[d]." Id. at 6.
226. Id.
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became filled with "dense black pungent smoke. 22 7 Unlike the
complaint, Mrs. Palsgrafs injuries are now clearly attributed to being
struck by the falling scale.22 8 They are described as "a permanent
affliction of the vocal cords or muscles controlling the power of speech
so that the plaintiff22 9has continuously stuttered or stammered when
endeavoring to talk.1
The railroad's brief contains a shorter recitation of the facts. It
notes that Mrs. Palsgraf intended to take a train to Rockaway Beach, but
omits any mention of her status as a fare-paying passenger. 230 Those
waiting on the platform with Mrs. Palsgraf are also not described as
passengers, but particular note is made of how many of them were
carrying packages and bags. 231 As in Wood's brief, the package is
described as being about fifteen inches in diameter and wrapped in
newspaper. 232 The brief also attempts to cast the actions of the guards in
the best light by claiming that they assisted the passenger with the bundle
in order to prevent his falling from the train.233 It adds that the package
then "fell, became wedged between the train and the station platform and
after the train moved a few feet, exploded, and causing the plaintiffs
injuries. ' ' 234 No information about the explosion's severity is provided.
Mrs. Palsgraf's injuries are described as "slight bruises to her left side
but... principally.., nervous shock that 2 or 3 days later caused a
stuttering and stammering in her speech which lasted up to the trial. 235
B.

Court of Appeals Briefs236

The recitation of the facts in both Wood's and the LIRR's briefs
submitted to the Court of Appeals do not differ significantly from those
provided by their Appellate Division briefs. Wood again describes the
day as hot, relates that the platform was crowded, and that Mrs.
227.

Id.

228. Id.
229. Id. At trial, Mrs. Palsgraf testified that her speech problems had begun a few
days after the explosion. Record at 18, Palsgraf v. Long Island R.R. Co., 162 N.E. 99
(N.Y. 1928).
230. Points for Appellant at 2, Palsgraf225 N.Y.S. 412.
23 1. The statement of facts also does not describe the men with bundle as passengers,
although this description is subsequently used in "Point I" of the brief. Id. at 5-6.
232. Id. at 3.
233. Id. at 2.
234. Id. at 4.
235. Id. at 5.
236. In evaluating the briefs, Judge Posner did not find the LIRR's brief to be
markedly superior to Wood's. POSNER, supra note 2, at 48. Considering Wood's
outstanding law school record, one could safely conclude that, if he was at a disadvantage
in preparing his briefs, it was only because, as a solo practitioner, he might not have had
as much time for research and writing.
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Palsgraf's destination was Rockaway Beach.23 7 It once more stresses that
Mrs. Palsgraf had paid her fare, and that the running men were
"passengers. 2 38 The brief notes that the package was of a large size, that
the trainmen knocked it from under one man's arm, and that it was
crushed between the car and the platform until it exploded, filling the
239
station with smoke and causing the scale to fall against Mrs. Palsgraf.
The railroad's brief again mentions the number of persons on the
platform with packages and that the man with the bundle was already
aboard the train when the guards sought to assist him.2 40

It does not

admit that the guards knocked the package from under the man's arm,
but states merely that it fell between the train and platform, exploded
after the train had moved
a few feet, and caused the scale to be thrown
241
Palsgraf.
Mrs.
against
C. Appellate Division Opinions
As with the briefs, none of the statements of facts in the Appellate
Division majority and dissenting opinions indicate the real severity of the
explosion, the extent of the physical damage it caused, the injuries to
other bystanders, and the subsequent pandemonium on the platform.
Although both are quite short, there are variations in detail. Justice
Albert H.F. Seeger's2 42 majority opinion, which affirms the jury's
verdict, provides the date and location of the incident. 43 It describes
Mrs. Palsgraf as a passenger intending to take a train, relates how the two
men with the package attempted to board the moving train, and then
states that the trainmen knocked the package from under the passenger's
arm, after which it fell under the train.244 He also indicates that the scale
was large, and that Mrs. Palsgraf's injuries were severe. 45 In a dissent
that has been praised for its "admirable brevity, ' 246 Justice Edward

237. Plaintiff-Respondent's Brief at 2, Palsgrafv. Long Island R.R. Co., 162 N.E. 99
(N.Y. 1928), reprinted in RECORDS AND BRIEFS, supra note 20, No. 19. The brief argued

that "having set in motion a chain of events [the defendant] was liable for the result
thereof." Id. at 10.
238. Id. at 2.
239. Id. at 2-3.
240.

Points for Appellant at 2, Palsgraf, 162 N.E. 99, reprinted in REcORDS AND

BRIEFS, supra note

20, No. 20.
241. Id.
242. For a brief description of Justice Seeger's background and career, see NOONAN,
supra note 6, at 131.
243. Palsgrafv. Long Island R.R. Co., 225 N.Y.S. 412, 413 (App. Div. 1927), rev'd,
162 N.E. 99 (N.Y. 1928).
244. Id. at412.
245. Id.
246.

DAVID W. ROBERTSON ET AL., CASES AND MATERIALS ON TORTS 192 (1989).
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247

Lazansky omits any background information on the event, and says
merely that, because of the trainmen's negligence, the package was
the scale,
thrown between the train and platform.2 48 He does not mention 249
noting only that the explosion "caus[ed] injury to the plaintiff.
D. Court ofAppeals Opinions
Despite having been characterized as "highly abstract" 250 and
"elliptical, '25' Cardozo's recitation of the Palsgraffacts is the longest
provided by any of the appellate opinions. He mentions that Mrs.
Palsgraf had purchased a ticket for a trip to Rockaway Beach, but
refrains from identifying her or the men with the fireworks as
passengers.252 The train involved in the events is described as "bound for
another place. 253 The opinion also omits, deviates from, or embellishes
key details in the record. Cardozo accurately notes that the package was
covered with newspaper, but then describes it as "small,, 254 although
newspaper accounts all said that it was large, 255 and Grace Gerhardt
described it as "quite a large bundle. 256 He gives the length of the
package as fifteen inches,257 when the Gerhardts had stated that it may
258
When
have been as large as eighteen or twenty inches in diameter.
describing the attempts of the two passengers to board the moving train,
Cardozo does not explicitly characterize the efforts of the trainmen to
assist them as negligence. Instead, like the railroad's brief, he adds that
the passenger with the bundle appeared to be in danger of falling. 259 The
record does not explicitly support this claim, although Herbert Gerhardt,
when cross-examined by McNamara, stated that the man with the bundle
was afraid of losing his balance.26 °
247. For a brief description of Justice Lazansky's background and career, see
NOONAN, supra note 6, at 131.
248. Palsgraf,225 N.Y.S. at 168 (Lazansky, P.J., dissenting).

249. Id. (Lazansky, P.J., dissenting).
250. William Powers, Jr., Reputology, 12 CARDOZO L. REV. 1941, 1946 (1991)
(reviewing POSNER, supra note 2).
251. POSNER, supra note 2, at 38.
252. Id. This eliminates the need to address the issue, noted by Judge Seeger, of a
common carrier's obligation of care to fare-paying passengers.
253. Palsgrafv. Long Island R.R. Co., 162 N.E. 99, 99 (1928).
254. Id.
255. See supra notes 40-42 and accompanying text.
256. Record at 36, Palsgraf,162 N.E. 99.
257. Palsgraf,162 N.E. at 100.
258. Record at 27, 36, Palsgraf 162 N.E. 99. This inaccurate description of the
package was noted in the affidavit accompanying Wood's motion for reargument.
Affidavit of Helen Palsgraf at 30-31, Palsgraf v. Long Island R.R. Co., 164 N.E. 564
(N.Y. 1928) (per curiam).
259. Palsgraf,162 N.E. at 100.
260. Record at 29, Palsgraf 162 N.E. 99.
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On the critical issue of Mrs. Palsgrafs distance from the explosion,
2 61
he places her at the other end of the platform, "many feet away.
Although Elizabeth Palsgraf did use the phrase "the other end of the
station" in describing the location of the newsstand where Lillian
Palsgraf had gone, 262 she did not indicate how far she and her mother
were from the explosion. The only mention of actual distances is Lillian
Palsgrafs initial statement that she was "quite a distance" from her
mother when the explosion took place, and a subsequent clarification that
estimated the distance as only twenty-nine or thirty feet.263 Cardozo also
maintains that the package "fell upon the rails," an occurrence found
nowhere in the trial testimony that moves the site of the explosion even
farther from wherever Mrs. Palsgraf was standing.264
These inaccuracies and embellishments all support Judge Posner's
conclusion that Cardozo's version of the facts was "schematic '265 and
"slanted,9 266 and that he went beyond omissions and "[made] up
facts. 267 The affidavit accompanying Wood's motion for reargument
explained this by stating: "[T]he learned Chief Judge has most certainly
confused [Mrs. Palsgraf] with [her] little daughter Lillian ...,'268 Both
Judge Posner and Professor Kaufman also offer charitable explanations
for Cardozo's factual embellishments and misstatements, 269 but it is
261. Palsgraf 162 N.E. at 100. In her testimony, Lillian Palsgraf used the phrase
"other end of the platform." Record at 46, Palsgraf 162 N.E. 99. The words "other end"
in this context most likely meant only that part of the platform located on the other side
of the stairway entrance from where Mrs. Palsgraf and Elizabeth Palsgraf were standing.
262. Record at 42, Palsgraf 162 N.E. 99.
263. Id. at 46-47. During his cross-examination, McNamara asked Lillian Palsgraf to
estimate her distance from her mother in terms of the dimension of the courtroom. The
clerk interpreted her answer to mean twenty-nine feet, and Wood took it to indicate thirty
feet. Id. at 47.
264. Palsgraf 162 N.E. at 99. As previously noted, Humphrey's charge did state that
the package fell either on the tracks or the platform. See supra note 206 and
accompanying text.
265. Powers, supra note 250, at 1946.
266. POSNER, supra note 2, at 38.
267. Id. at 43.
268. Affidavit of Helen Palsgraf at 4,Palsgrafv. Long Island R.R. Co., 164 N.E. 564
(N.Y. 1928) (per curiam). The affidavit also stated "that a careful checking up of the
record of the case clearly, convincingly and conclusively indicates that a mistaken idea
prevailed in the mind of the Chief Judge as to some of the material facts of the case." Id.
269. Judge Posner states that it is impossible to say whether Cardozo's factual
inaccuracies in Palsgrafwere conscious. POSNER, supra note 2, at 43. Professor
Kaufman's position is that "sometimes, as in Palsgraf... [Cardozo] left out some facts
that now seem important to a full understanding of the problem, especially from the
perspective of the losing party. This situation did not happen often, and I see no evidence
that Cardozo was being manipulative." KAUFMAN, supra note 19, at 446. Professor
Kaufman maintains that Cardozo's remark in Law and Literature that "one must permit
oneself, and that quite advisedly and deliberately, a certain margin of misstatement,"
BENJAMIN N. CARDOZO, Law and Literature, in SELECTED WRITINGS 339, 341 (1947),
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difficult not to conclude that the statement of facts was crafted to support
the result. As reported by Professor Kaufman, Cardozo was already
doctrinally committed to denying recovery to an unforeseeable
plaintiff.270 Thus, once it was determined that Mrs. Palsgraf was too far
away to have been struck by the falling package, accuracy in such details
as the location of the explosion, her exact distance from it, and the
relative size of the package were no longer particularly relevant. Since
the record included imprecise testimony (most notably Lillian Palsgraf's
statement that the newsstand was at the other end of the platform) and
Humphrey's inaccurate description of where the package fell, and
because Cardozo was adverse to including much factual detail in his
opinions, it is not surprising that the record was selectively utilized to
present an account of the event that exaggerated its unforeseeability. In
addition, the very choice of language enhances Cardozo's position, and
effectively eliminates the issue of proximate causation. As one
commentator has suggested, the use of such phrases as "bound for
another place" and "many feet away" portrays "a disjointed series of
no basis ...for tracing any chain of
unrelated incidents ...[providing]
'
causality among events. ,7

Judge Andrews's Court of Appeals dissent, like that of Lazansky in
related not to deliberate misstatements, but to the omission of extraneous facts that would
overload the opinion. KAUFMAN, supra note 19, at 299. He also explains Cardozo's
treatment of the facts as an "unintended consequence of his literary style." Id. at 445.
For another favorable view, see Powers, supra note 250, at 1946 ("But the generality of a
statement of facts is always open to dispute, and in any event, abstractness is not
disingenuousness."). For another discussion of Cardozo's treatment of the facts in his
opinions, see Dan Simon, The Double-Consciousness of Judging: The Problematic
Legacy of Cardozo, 79 OR. L. REV. 1033, 1037 n.33 (2000).
If Cardozo did in fact consciously alter facts, he would hardly be the only appellate
judge ever to have done so. As one commentator has noted:
There are ... instances in which there is little doubt that a court has closely
examined and understood the factual record, and then produced a recitation and
interpretation of the facts that not only is at variance with the record, but
appears to have been deliberately reconstructed to achieve a particular result.
Bennett L. Gershman, Now You See It, Now You Don't: Depublication and
Nonpublication of Opinions Raise Motive Questions, N.Y. ST. B.J., Oct. 2001, at 36; see
also Monroe Freedman, Speech to the Seventh Annual Judicial Conference of the United
States Court of Appeals for the Federal Circuit (May 24, 1989) (protesting "falsif[ication]
of facts of the cases that have been argued"), reprintedin 128 F.R.D. 409, 439 (1989).
It was once suggested that Cardozo's decision in Palsgrafwas the result of having
studied the case "as a theoretical matter" when the ALl studied the lower court opinion.
See William L. Prosser, Palsgraf Revisited, 52 MICH. L. REV. 1, 4-5 (1953). However, it
is generally agreed that Professor Kaufman effectively refutes the Prosser story. See,
e.g., William Powers, Jr., Thaumatrope, 77 TEX. L. REV. 1318, 1324 (1999) (reviewing
KAUFMAN, supra note 19).
270. KAUFMAN, supra note 19, at 292.
271. Judith M. Schelly, Interpretationin Law: The Dworkin-Fish Debate (Or Soccer
Amongst the Gahuku-Gama), 73 CAL. L. REV. 158, 174 n.72 (1985).
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the Appellate Division, contains little background information.
However, as one commentator has noted, unlike Cardozo, Andrews does
"narrate a simple chain of consecutive events. 272 Andrews begins with
the passenger's attempt to board the train and states that the package fell
between the platform and the cars and that the concussion broke some
scales.273 274 Also unlike Cardozo, he notes that the explosion was
"violent.",
However, on the critical issue of Mrs. Palsgraf's distance
from the explosion, as Judge Posner has observed, he effectively
concedes the facts to Cardozo.2 75 Andrews initially states that the
distance was "considerable,, 276 and later speculates that it may have been
"25 or 30 feet, [or] perhaps less" 277 -still sufficiently distant to allow
Cardozo to locate Mrs. Palsgraf far outside the zone of foreseeable
risk.278
V.

Factual Probabilities and Possibilities

The facts of the case as related by Cardozo were first questioned by
Wood in his motion for reargument, which claimed that Mrs. Palsgraf
was much closer to the explosion than the opinion suggested. 279 The
affidavit accompanying the motion stated that "there was an apparent
error in the understanding of the facts of the case., 280 It complained
about Cardozo's statement that Mrs. Palsgraf was "at the other end of the
platform" and about the repeated use of such descriptors as "far away"
and "distant passenger., 281 It also claimed that Mrs. Palsgraf was likely
the passenger nearest to the site of the explosion-even closer than the
Gerhardts, who were six or seven feet from that location. 282 It stated that
272.

Id. at 171.

273. Palsgrafv. Long Island R.R. Co., 162 N.E. 99, 101 (N.Y. 1928) (Andrews, J.,
dissenting). Besides criticizing Andrews for conceding the facts to Cardozo, Judge
Posner suggests that Andrews did not bother to read the record. See POSNER, supra note
2, at 45-46. For a more favorable analysis of Andrews's dissent, see Schelly, supra note
271, at 171-74.
274. Palsgraf 162 N.E. at 101 (Andrews, J., dissenting).
275.

POSNER, supra note 2, at 45.

276. Palsgraf 162 N.E. at 102 (Andrews, J., dissenting).
277. Id. at 105 (Andrews, J., dissenting). The distance given by Andrews is
presumably based on Lillian Palsgrafs estimate of the distance in terms of the
dimensions of the courtroom, which was interpreted as being twenty-nine or thirty feet.
278. See Palsgraf v. Long Island R.R. Co., 164 N.E. 564, 568 (N.Y.1928) (per
curiam). In rejecting the motion for reargument the court stated in a per curiam opinion:
"If we assume that the plaintiff was nearer the scene of the explosion than the prevailing
opinion would suggest, she was not so near that injury from a falling package, not known
to contain explosives, would be within the range of reasonable prevision." Id.
279. Affidavit of Helen Palsgrafat 4, Palsgraf 164 N.E. 564.
280. Id. at 7.
281. Id.at5.
282. Id. at 10.
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both the man with the fireworks and the train were moving toward Mrs.
Palsgraf and that, after the package was dropped, the force of the moving
train brought it even closer to her, with the result that she was standing
"immediately at the spot where the explosion took place."283
'
In its reply to Wood's motion for reargument, the LIRR claimed
that Cardozo's opinion disclosed a "correct understanding of the
facts. 28 4 They argued that Mrs. Palsgraf must have been some distance
from the explosion since Elizabeth Palsgraf did not see anyone attempt to
board the train after it started, and because Herbert and Grace Gerhardt,
who did see the explosion, did not see Mrs. Palsgraf or the scales until
after the explosion had taken place. 285 However, neither of these
objections is necessarily convincing since on a crowded platform the
Gerhardts would have had no reason to notice Mrs. Palsgraf, and
Elizabeth Palsgraf may not have been watching at the critical moment, or
may have been directing her gaze at a different car door.
Although Mrs. Palsgraf may not have been as close to the explosion
as alleged in the affidavit, she was most certainly far closer than
suggested by Cardozo's opinion. As shown in a photograph in the
Prosser, Wade and Schwartz's Torts casebook, the East New York
station platform was quite long and was constructed of wooden planks.286
The length of this platform must have been over 200 feet, since Mrs.
Palsgraf's trial testimony indicated that it was long enough to
accommodate four or five railroad cars, 287 and the MP-54 coaches then in
use on the Atlantic Avenue line were fifty-four feet long.2 88 In fact, a
283.

Id. atll.

284. Defendant-Appellant's Memorandum in Opposition to Plaintiff-Respondent's
Motion for Reargument at 3, Palsgraf 164 N.E. 564.
285. Id.
286. SCHWARTZ ET AL., supra note 13, at 305. The photograph appearing in Prosser,
Wade and Schwartz's Torts is the only published picture of the station. It shows two sets
of tracks flanked by long raised wooden platforms. See id. Most stations on the Atlantic
Avenue line were similar, consisting of wooden platforms and assorted sheds. RON ZIEL,
THE LONG ISLAND RAIL ROAD IN EARLY PHOTOGRAPHS 60 (1990). Comparing the photo
with a street map, see I DESK ATLAS, supra note 36, at 206, indicates that the
photographer was facing east since, in the distance, elevated train tracks cross the LIRR
right-of-way. The photo initially gives the impression that the eastbound platform was at
ground level, but that is a result of the camera angle and the poor quality of the picture.
Photos of similar LIRR stations, taken from the same angle also generally make it
difficult to discern that the closer platform is above track level. See Bob Anderson, Long
Island Rail Road Histoty Homepage: Current Stations: Atlantic Ave./Far Rockaway

Stations, at http://www.lirrhistory.com/farcksta.html (last visited Jan. 20, 2003).
287. 7 VINCENT F. SEYFRIED, THE LONG ISLAND RAIL ROAD: A COMPREHENSIVE
HISTORY 263 (1975).
288. Trains to East New York originated in the Brooklyn Flatbush Avenue Terminal,
and all steam trains from this station were discontinued in 1905, when the LIRR
introduced electrified steel coaches. Long Island R.R. Co., Long Island Railroad
Electrification: 1905-1925, LONG ISLAND R.R. INFO. BULL., June 3, 1925, at 13. Steel
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1920s Brooklyn street atlas shows the platform to have been over 600
feet long. 289 Thus, it was sufficiently lengthy that, if, as related by
Cardozo, Mrs. Palsgraf had actually been standing at the opposite end of
the platform, even a far larger explosion than the one described in the
newspapers and the record would certainly have left her unscathed.
As for the width of the platform, a visual comparison with the width
of the rails 290 as shown in the photograph confirms the trial testimony
that the platform was approximately twelve to fifteen feet wide. 29' The
photo also indicates that there were several shed-like enclosures on the
platform that could have provided the "corner" by which Mrs. Palsgraf
testified that she was standing.2 92 As the photo shows, the platform in
front of these structures is approximately half as wide as it is elsewhere.
Since Mrs. Palsgraf was standing next to the scale, which certainly
would have been placed either at the back of the platform, or against the
side of one of the sheds, this means that she and the scale could have
been less than twelve feet from the explosion, considerably closer than
the estimate of twenty-five to thirty feet ventured by Andrews in his
dissent.
Although the record provides no clear indication of what her
position was relative to the site of the explosion, the statements of both
Mrs. Palsgraf and her daughter, Lillian Palsgraf, support the proposition
that she was far closer to the explosion than described by Cardozo. In
her reargument motion affidavit, Mrs. Palsgraf claimed that, after she
and Elizabeth had purchased their tickets, they went up to the platform,
turned right, and walked only eight to ten feet from the stairs leading up
from the street. 293 Lillian Palsgraf did testify that she had gone in the
opposite direction to buy a newspaper at a stand "quite a distance" from
where her mother and sister were standing, 294 leading to speculation that
her mother was also not particularly close to the site of the explosion.

coaches were first introduced on the LIRR in 1905, and the last wooden coaches had been
phased out by 1927. ZIEL & FOSTER, supra note 36, at 313. During the 1920s, LIRR
passenger cars were painted in the "Tuscan Red" color of its parent, the Pennsylvania
Railroad, and bore the words "Long Island" in block gold letters. SEYFRIED, supra note
287, at 264. For an image of an MP-54 car, see Bob Anderson, Long Island Rail Road
at
LIRR
Rolling
Stock,
History
Homepage:
http://www.lirrhistory.com/feb200l/mp54a.jpg (last visited Jan. 20, 2003).
289. See I DESK ATLAS, supra note 36, at 206.
290. The standard gauge for American railroad tracks is four feet, eight and one-half
SDRM Rail Gauge Derivation, at
inches.
San
Diego Ry. Museum,
http://www.sdrm.org/faqs/gauge/index.html (last modified Jan. 18, 2002).
291. Record at 17, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928).
292. Id.
293. Affidavit of Helen Palsgraf at 7, Palsgrafv. Long Island R.R. Co., 164 N.E. 564

(N.Y. 1928) (per curiam).
294. Record at 46, Palsgraf 162 N.E. 99.
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However, as clarified at trial, "quite a distance" turned out to be only
thirty feet, 295 equal to half the distance from home plate to the pitcher's

mound, and certainly close enough to allow Lillian Palsgraf to witness
the events leading to the explosion. Thus, even if one assumes that the
explosion took place in front of the newsstand, Mrs. Palsgraf and the
scale would have been at most twenty-nine or thirty feet from the
explosion. However, this was the distance separating Lillian Palsgraf
from her mother, not from the site of the explosion, and, had Lillian
Palsgraf been close to the explosion, it almost certainly would have been
mentioned in the trial transcript or in her HarvardLaw Record interview
in the 1970s.
In addition, Herbert Gerhardt indicated that he was standing at the
place where passengers came up to the platform from the ticket office
when the men with the bundle rushed past, striking his wife in the
stomach with the package.296 This places him only ten or twelve feet
from Mrs. Palsgraf and indicates that the two men were also not very far
from her when they began their dash for the train. Accordingly, Mrs.
Palsgraf and the scale could have been about thirty feet from Lillian
Palsgraf, but would have been considerably closer than that to the
Gerhardts and the exploding fireworks, possibly as close as she claimed
in her affidavit, or perhaps the ten feet suggested by Judge Posner,29 7
which is also how far the newspapers reported the scale to be from the
explosion.298
One of the train's most important features relating to the Cardozo
fact pattern is the size of the gap between the side of the cars and the
station platform. This distance for MP-54 coaches was approximately
six inches. 299 The fireworks package, as described by the Gerhardts, was
an oval-shaped bundle fifteen to twenty inches in diameter.00 Thus, the
comparative dimensions of the package and the space between the train
and platform indicate that the bundle simply could not have fallen to the
tracks unless it was dropped between the cars. These dimensions also
lend support to the testimony of Lillian Palsgraf and the Gerhardts that
the bundle became wedged (or at least partially wedged) between the
side of the car and the edge of the platform and then was dragged and

295. Id. at 47.
296. Id. at 25.
297. See POSNER, supra note 2, at 43 n. 19.
298. See supra note 71 and accompanying text.
299. Telephone Interview with Ron Ziel, supra note 67. For photographs showing the
space between the side of a car and the typical LIRR platform, see ZIEL, supra note 286,
at 62; Vincent F. Seyfried, Kew Gardens, in THE ENCYCLOPEDIA OF NEW YORK CITY,
supra note 36, at 635.
300. See supra notes 177-79 and accompanying text.
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crushed until its contents exploded. °1
It has been suggested that the explosion could not have knocked
over the scale since "these were ordinary fireworks, and not bombs. 30 2
There has even been the fanciful suggestion that sticks of dynamite used
by the railroad caused the explosion.30 3 However, ordinary fireworks are
quite capable of causing considerable damage, serious injuries, and even
death.30 4 Since the contents of the actual package that exploded cannot
be ascertained, all speculation about the Palsgraffireworks must be
based on the assumption first made by newspaper accounts that its
contents were similar to those in the package left behind at the scenesix fireworks, approximately eighteen inches in length and three to four
inches in diameter.30 5 This description strongly suggests that these were
four-break Italian-style shells, each consisting of one shell (or break) to
cause the loud "salute" and three additional shells to produce the white,
green, and red/orange colors of the Italian flag.30 6 These breaks consist
of short cylinders of equal diameter and
height joined together with the
30 7
fuses projecting into the section above.
Even if more were definitely known about the contents of the

301.
302.
303.

Record at 27, 36, 45, Palsgraf 162 N.E. 99.
SCHWARTZ ET AL., supra note 13, at 305.
Alice Marie Beard, One Hell: December Thoughts on Law School, at

http://www.members.aol.com/alicebeard/thoughts/december.html (last modified Dec. 3,
1999).
304. In a video shown to the author by Detective Dennis M. Small of the Nassau
County Police Department Arson and Bomb Squad, the entire back half of an automobile
was blown off by the detonation of one hundred "blockbuster" firecrackers that had been
placed in the vehicle's trunk. For a news report of a similar demonstration, see Denise
M. Bonilla, Cops. Fourth Can Be Explosive, Officials Blow Up a Car To Demonstrate
Dangers of Fireworks, NEWSDAY (New York, N.Y.), June 28, 2001, at A30 (describing
an explosion of M80's, Ml 00's and assorted other fireworks that gutted the interior of a
Pontiac Firebird Transam).
305. See supra note 44 and accompanying text.
306. Telephone Interview with Philip Butler, Fireworks by Grucci (July 23, 2001).
The Palsgraffireworks may not necessarily have been of commercial manufacture since
good quality homemade pyrotechnics were common during the 1920s. Telephone
Interviews with Charles P. Weeth, Weeth & Associates, Fireworks Consulting Firm (June
4, 2002, July 8, 2002, July 31, 2002).
The Prosser, Wade and Schwartz's Torts casebook speculates that the exploding
fireworks included a Roman candle. SCHWARTZ ET AL., supra note 13, at 311. However,
if the Palsgraffireworks were in fact similar to those in the abandoned package, this can
be ruled out. Those fireworks were described as being three or four inches in diameter,
while Roman candles are generally only fourteen to sixteen millimeters wide. RONALD
LANCASTER, FIREWORKS: PRINCIPLES AND PRACTICE 137 (2d ed. 1992). Although there
are Roman candles that are up to three to four inches wide, these were rare in the 1920s,
and candles of such width were two or three feet long. Telephone Interviews with
Charles P. Weeth, supra. In addition, Roman candles, with one open end and designed to
eject stars, have far less explosive power than shells. Id
307.

LANCASTER, supra note 306, at 186.
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bundle, it would still be difficult to calculate precisely the explosive
power of the fireworks. Although each firework would have contained a
black powder lifting charge, the most important consideration in
estimating the strength of any explosion is the contents of the four
breaks.3 °8 Of the four breaks in each firework, the "salute," containing
flash powder, consisting of fine aluminum powder and an oxidizer,
would have had the greatest explosive power. 30 9 The explosive power of
such salutes is estimated at 0.4 to 0.6 sticks of TNT.31 ° In contrast, the
breaks, designed to produce the colored star display, contain only a small
black powder explosive charge along with selected chemical compounds
that produce the desired color when they oxidize. 31 The explosive
power of each of these color breaks could have been anywhere from 0.2
to 0.4 sticks of TNT.31 2 Finally, regardless of the amount of explosives
contained in the fireworks, their strength would have been enhanced by
31 3
being contained and compressed within a hard paper casing.
Another factor relevant to any discussion of the Palsgraffireworks
was their likelihood to explode if dropped or mishandled. Shells
containing flash powder are more sensitive to shock and friction than
those made from ordinary black powder.31 4 Increasing the possibility of
an explosion was the common use in 1920s fireworks of a volatile
chlorate compound as an oxidizer.31 5 Thus, it would hardly be surprising
that a package containing such materials would quickly explode if caught
between a moving train and the station platform.
A final consideration is the possible strength of the blast wave
produced by the explosion. Even if the exact amount and composition of
the materials in the Palsgraffireworks were known, the strength of the
blast wave would still be difficult to calculate with any precision since
air blasts are subject to too many variables to allow for more than a

308.
309.

Id.
Id. In contrast, ordinary black powder contains charcoal, sulfur, and saltpeter.

Id.
310. Id.
311. Id.
312. Telephone Interviews with Charles P. Weeth, supra note 306.
313. Id. Although newspaper articles described the fireworks as having a cardboard
casing, the packaging used on such fireworks was made of layered paper and glue, with a
patterned wrapping of string known as "spiking," that produced a hard, lightweight, and
strong casing. Id.
314. This sensitivity to friction makes pyrotechnic explosives more hazardous than
high explosives. J.C. Cackett, Pyrotechnics, in CHEMICAL WARFARE, PYROTECHNICS,
AND THE FIREWORKS INDUSTRY 82 (T.F. Watkins et al. eds., 1968).

315. Telephone Interviews with Charles P. Weeth, supra note 306. In the 1920s,
chlorate compounds were cheaper and more available than the more stable perchlorates
used in modem fireworks. Id.; see also LANCASTER, supra note 306, at 61.
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rough estimate of the energy released.31 6 In addition, fireworks produce
an unequal blast wave, so the amount of force directed in a given
direction can vary. 317 However, if all the explosive material possibly
contained in the fireworks had detonated simultaneously, the blast from
the Palsgrafexplosion could have been sufficient to kill or cause serious
injury at close range.315 If instead the fireworks exploded sequentially, a
pulsating blast effect would have been created, with each pulse having
less explosive force than a simultaneous explosion. 319 Another factor is
how far persons or objects are from the explosion, since the blast effect
of explosions diminishes rapidly with distance. 320 The force of the blast
316. PAUL W. COOPER, EXPLOSIVES ENGINEERING 407 (1996).
317. Telephone Interviews with Charles P. Weeth, supra note 306. A blast wave is
produced "when the atmosphere surrounding the explosion is forcibly pushed back.., by
the gases from a conventional chemical explosive." GILBERT F. KINNEY & KENNETH J.
GRAHAM, EXPLOSIVE SHOCKS IN AIR 88 (1985).

318. An analysis of the Palsgrafexplosion that assumed for purposes of simplicity
that the fireworks contained only black powder, and allowing for packaging and other
incidentals, produced the following explosive results for six fireworks, each eighteen
inches long and four inches in diameter (with the diameter in the formula reduced to
2.875 inches to allow for the packaging):
Volume of each firework
V= iD2 x 18 ==(2.875)2 6.49 in. 3;
4
4
3
Density of black powder = 0.0580 lb/in. ;
3
Weight of each firework = 6.49 in. x 0.058 lb./in. 3 = 0.377 lb.;
Total weight of black powder = 6 x 0.377 lb. = 2.25 lb.
The analysis calculated the TNT equivalent as follows:
Black powder TNT equivalent = 0.73 = 2.25 lb.;
Equivalent weight of TNT = 2.25 x 0.73 = 1.65 lb. TNT.
A simultaneous explosion of this amount of powder would produce the following blast
effect:
Pressure vs. Range from CONWEP ( eak incident overpressure):
Range from Package (ft.)
Pressure (psi)
2
320.7
4
70.3
6
28.0
10
9.51
12
5.08
16
4.05
The fireworks accident analysis indicates the following effects of an explosion:
Peak Incident Overpressure
Results
0.5 - I psi
Shattered windows
1.8 - 2.9 psi
Failure of concrete block wall
29 - 72 psi
Lung damage to humans
101-217 psi
Lethality to humans
Dale S. Preece, Sandia Nat'l Labs., Analysis of Fireworks Accident (Apr. 18, 2002) (on
file with the author).
319. Telephone Interview with Dale S. Preece, Sandia National Laboratories (May
2002).
320. Interview with Detective Dennis M. Small, Nassau County Arson and Bomb
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might also have been reduced because the edge of the platform may have
partially shielded persons and objects from the explosion. Finally, the
nature of the injuries suffered by those on the platform may not be a
good indicator of the severity of the blast. Injuries from explosions
depend not only on the strength of the blast, but also by the body's
orientation, 321 and it is not uncommon for those near exploding 322
fireworks
not to be hit by flying debris or to be injured by the blast wave.
At the trial, Mrs. Palsgraf testified that she was choked in smoke
and that there was a ball of fire and flying glass, all before the scale
struck her.323 Dean Prosser, in PalsgrafRevisited, finds in this interval
support for the theory that the crowd, not the explosion, knocked down
the scale.324 This, however, may not necessarily have been the case since
debris propelled by an explosion may reach the target ahead of the blast
wave. 32 5 More importantly, the newspaper reports indicated that the
fireworks did not explode all at once. Instead, there were sequential
explosions, which may have come not only from each individual
firework going off, but also from separate explosions of each of the
individual breaks.326 Thus, there could have been smoke and a ball of
fire from explosions of the colored star327shells before the effects of the
more severe salute explosions were felt.
Since the package was up against the side of a steel railway car,
another consideration is the effect of shock reflection. Shock from the
explosion would have been directed perpendicularly against the
unyielding steel side of the car and then would have been reflected
directly back across the platform in a kind of soundboard effect. 328 Thus,
a pulsating blast wave created by sequential explosions, and moving
across the platform, would have also included blast reflected back from
the side of the steel rail car. 329 Accordingly, the scenario described by
Mrs. Palsgraf closely matches the effects of a sequential explosion of
330
multi-break fireworks shells.
The key object against which the blast wave was directed is
Squad, in Uniondale, N.Y. (June 2001); see also KINNEY & GRAHAM, supra note 317, at

6 (stating that "[d]istance offers sure protection against damage from explosions").
321. COOPER, supra note 316, at 420.
322. Telephone Interviews with Charles P. Weeth, supra note 306.
323. Record at 18, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928).
324. Prosser, supra note 269, at 3 n.9.
325. KINNEY & GRAHAM, supra note 317, at 7. Breaks in multiple-break Italian-style
shells are separated by time fuses which could have caused a pause between the
explosion of each section of the Palsgraffireworks.
326. Telephone Interviews with Charles P. Weeth, supra note 306.
327. Id.
328.

See KINNEY & GRAHAM, supra note 317, at 81.

329.
330.

Telephone Interviews with Charles P. Weeth, supra note 306.
Id.
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described in the newspapers as a penny scale. 33 1 As shown in a
photograph in the Prosser, Wade and Schwartz's Torts casebook, the
type of scale involved in Palsgrafwas a lollipop type, so called because
of its shape. 332 A typical lollipop scale was made of cast iron with a
porcelain finish.3 33 Lollipop scales weighed approximately 250 pounds
and were about six feet tall .33 At the top of such scales was a large glass
face, covering the dial and the mechanism. 335 The bases, narrower than
the glass face, ranged from twelve to fourteen inches wide and twentysix to twenty-eight inches from front to back, so the scales could be
regarded as top-heavy.336 Considering the height of such a scale, and the
narrowness of its base, it is entirely possible that a sufficiently powerful
blast wave could have knocked it down, or a pulsating wave could have
destabilized it, and then rocked it until it fell over.337
Two other suggested explanations.for the scale's fall are possible,
assuming that it was not knocked over by the explosion. One proposal is
that the scale was really knocked over by the stampeding crowd, not the
force of the explosion.3 38 Since Elizabeth Palsgraf described how, after
the explosion, the crowd pushed her and her mother into a corner, 339 it is
not inconceivable that this surging mass of people could have toppled the
scale in its attempt to flee the platform. This scenario also draws support

because nobody ever reported seeing the explosion knock over the scale.
Instead, both the newspaper reports, and trial witness Herbert Gerhardt,

331. See supra note 69 and accompanying text. Coin-operated scales were extremely
common during the 1920s and 1930s, with their popularity peaking in the 1930s, when
there were more than 750,000 in the United States. Ken Durham, Coin OperatedScales
History

&

Gameroom

Stuff

(1996),

at

http://www.gameroomantiques.com/

HistoryScale.htm. The scales could be quite profitable, with one at a good location
capable of generating an income of $1000 a year. Id. The leading coin-operated scale
company, Peerless Weighing & Vending Machine Corp., had thousands of routemen,
and, in 1929, was reportedly worth over $50 million. Id.
332.

SCHWARTZ ET AL., supra note 13, at 305.

333. E-mail from Bob Butler, Curator of the Coin-Operated Machine Museum,
Newport News, VA (Apr. 22, 2002) (copy on file with the author).
334. E-mail from Jeff Storck, Coin-Operated Scales Collector (May 11, 2002) (on file
with the author).
335.

Id.

336. Id.
337. When, at the request of the author, fireworks consultant Charles Weeth queried
persons experienced with fireworks on this question, the consensus was that it was not
just possible, but probable that the powerful salutes could have knocked over the scale.
Telephone Interviews with Charles P. Weeth, supra note 306.
338. See Prosser, supra note 269, at 3 n.8.
339. Record at 43, Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928). Mrs.
Palsgrafs testimony indicates that once on the platform she did not walk very far from
the steps leading to and from the street. Id. at 21. This would have put her in the path of
those rushing to escape the scene of the explosion.
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described the condition of the scale only after the explosion.3 4 ° In her
1970s interview, Lillian Palsgraf was very definite about the explosion
toppling the scale, 34 but, considering her distance from her mother and
the black smoke that instantly covered the platform, it is likely that she
was merely repeating what her mother and sister had once told her.
The other alternative suggestion is that damage to the platform
somehow caused the scale to tip.

141

Since the newspaper stories

described damage to the platform, it is also not impossible that the
platform under the scale buckled, either causing it to fall or making it
more vulnerable to being knocked over by subsequent explosions or by
the crowd. The construction of the platform, as indicated by the
photograph in the Prosser, Wade and Schwartz's Torts casebook,
consisted of planks running at an angle from the outer edge to the rear
wall or partition.343 The individual planks, as pictured in the foreground,
appear to run all the way across the width of the platform, meaning that,
if the explosion took place roughly opposite the scale, those planks
directly impacted by the explosion might have been the same ones that
ran beneath it.
Of the many scenarios explaining the fall of the scale, the only one
that can definitely be ruled out is the version provided by Cardozo's
opinion. As previously noted, given the dimensions of the package as
described by the Gerhardts and the narrowness of the space between the
side of the car and the edge of the platform, it would have been
physically impossible for the package to have fallen to the tracks unless
it fell between the cars. However, this was not the scenario described in
the trial testimony, and, since the package was dropped by one of the
railcar doors, presumably straight down, it would not have fallen into the
space between the cars. Furthermore, even if the bundle had somehow
fallen to track level and exploded either from the impact of the fall or
from being run over by the wheels, anyone and anything on the platform
would have been shielded from the blast by a multi-ton steel passenger
coach.344 Equally unlikely is that Mrs. Palsgraf was at the other end of
the station as described by Cardozo, or twenty-five to thirty feet as
speculated by Andrews. At either distance, any blast wave likely to be
produced by fireworks in a package the size of the one described would
have mostly dissipated.345
340.
341.
342.
343.
344.
263.
345.

See supra notes 67-69, 196 and accompanying text.
Roberts, supra note 7, at 9. Her name was then Lillian PalsgrafFarmer. Id.
See POSNER, supra note 2, at 34.
SCHWARTZ ET AL., supra note 13, at 305.
MP-54 passenger cars weighed 107,100 pounds. SEYFRIED, supra note 287, at
See Preece, supra note 318.
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VI. The Question of Negligence
A.

Complaint, Trial Testimony, Briefs, and Opinions

When he charged the jury, Humphrey based the issue of the
railroad's alleged negligence on the guards' treatment of the passenger
with the bundle. He utilized the reasonable person standard, indicating
that the question was what would have been the conduct of a careful and
prudent railroad employee? 346 He allowed that the railroad had no duty
to examine the packages of each passenger,347 but declined to charge the
jury that the railroad could not be found negligent unless it knew that the
bundle contained fireworks. 348 He also declined McNamara's request to
charge the jury that the actions of the employees were not the proximate
cause of Mrs. Palsgraf's injuries.349 In subsequently finding that the
trainmen had indeed been negligent, and awarding Mrs. Palsgraf $6000
in damages,35 0 the jury set the stage for the endless debate and
commentary that are now part of the history of Palsgraf
Despite the jury's verdict, speculation over what really happened on
August 24, 1924, includes the question of whether there was really any
negligence at all on the part of the railroad. This issue was first raised at
the trial when McNamara moved to set aside the verdict on all the
grounds specified in section 549 of the Civil Practice Act,35' which
granted the judge the discretion to "set aside the verdict.., because the
verdict is . . . contrary to the evidence or contrary to law." 352 Humphrey
allowed the verdict to stand, but his doubts about the strength of the
plaintiffs case are indicated in the statement that his decision on the
motion was "a close question in my mind. 353 Others have had similar
doubts. In his opinion, Cardozo stated: "The man was not injured in his
person nor even put in danger .... If there was a wrong to him at all,
which may well be doubted, it was a wrong to a property interest only,
the safety of his package. 3 54 Thirty years later, Judge Friendly agreed,
stating that "there is little evidence of negligence of any sort" in
Palsgraf and adding: "How much ink would have been saved over the
346.

Record at 55-56, Palsgraf v. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928).

Judge Noonan regards Humphrey's charge as "balanced." NOONAN, supra note 6, at 130.

347. Record at 55, Palsgraf 162 N.E. 99.
348. Id. at 57.
349. Id. at 57-58.
350. Id. at 58.
351.

Id.

352.

Civil Practice Act, ch. 925, § 549, 1920 N.Y. Laws 486 (current version at N.Y.

C.P.L.R. 4404 (McKinney 2001)).

353.
354.

Record at 58, Palsgraf,162 N.E. 99.
Palsgraf,162 N.E. at 100 (emphasis added).
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judgment on
years if the Court of Appeals had reversed Mrs. Palsgraf's
355
the basis that there was no evidence of negligence at all."
Not surprisingly, this was not the view expressed in Wood's
complaint filed in 1924. It is filled with charges of negligence, including
allegations that the railroad failed to provide sufficient employees at a
its
crowded station, failed to promulgate proper rules and regulations for 356
employees, and allowed passengers with explosives onto the platform.
Wood's examination of his trial witnesses, however, did not focus on
these negligence issues. Instead, he sought to prove the railroad's
liability by establishing the chain of events that led to Mrs. Palsgraf's
injuries. In questioning the Gerhardts, he concentrated on eliciting
testimony that the guards, in their attempts to assist the man with the
bundle aboard the train, knocked the package from under his arm. 357 In
contrast, McNamara relied on the simple defense that the lack of notice
of the package's contents absolved the railroad of liability.358 The point
he repeatedly sought to make with the witnesses was that many others on
the platform had valises or bundles. 359 That the railroad believed this to
be their best defense against charges of negligence was indicated when
McNamara stated, in his first unsuccessful motion to dismiss: "There is
no evidence of negligence on our part.... [W]e can't have everyone
open their bundles when they come on the station platform. 360
In the brief that he submitted to the Appellate Division, Wood
maintained that the railroad's negligence was supported by undisputed
proof.361 Similarly, his Court of Appeals brief emphasized the findings
of the lower courts, claiming that this negligence was a now a fact that
had become "indisputably fixed," noting that it had been found negligent
by both the jury and all the Appellate Division's judges.362 Although
355. In re Kinsman Transit Co., 338 F.2d 708, 721 n.5 (2d Cir. 1964). This is not
everyone's view. One commentator found Cardozo's statements about the doubtful
evidence of negligence to be "a puzzling remark given the facts of the case." ROBERTSON
ET AL., supra note 246, at 191; see also Grady, supra note 18, at 413 (stating that "the
defendant's guards clearly committed a breach of duty" because they should have "either
stopped the passenger from boarding or helped him more carefully").
356. Record at 5-6, Palsgraf 162 N.E. 99. In its two-part answer, verified on
December 3, 1924, the railroad admitted in point one that it was a domestic corporation
that operated in Brooklyn and that it maintained a station in East New York. Id. at 25. In
part two, it denied "each and every allegation contained in the complaint." Id.
357. Record at 25-26, 36-37, Palsgraf162 N.E. 99.
358. See id. at 48.
359. Id. at 22-23 (Mrs. Palsgraf); id. at 28 (Herbert Gerhardt); id. at 38 (Grace
Gerhardt).
360. Id. at 48. McNamara made this motion when Wood rested after his medical
expert, Dr. Hammond, was late getting to court. Id.
361. Plaintiff-Respondent's Brief at 4, Palsgraf v. Long Island R.R. Co., 225 N.Y.S.
412 (App. Div. 1927), rev'd, 162 N.E. 99 (N.Y. 1928).
362. Plaintiff-Respondent's Brief at 5-6, Palsgraf 162 N.E. 99.
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Humphrey had refused to hold its failure to call any witnesses against the
railroad, Wood again raised this issue in his Appellate Division brief,
asserting that the failure of the railroad to produce the trainmen as
witnesses meant that that any inferences of negligence should be
construed against the defendant.36 3
Like his trial court questions, Wood's Appellate Division and Court
of Appeals briefs both focused on the actions of the guards. Their basic
premise was that the trainmen were guilty of a "dereliction of duty, 364
and that this negligence was the proximate cause of Mrs. Palsgraf's
injuries.365 They claimed that the guards were attempting to push the
3 66
man with the bundle from the station platform to the train platform.1
Despite Humphrey's statement in his charge that the facts were agreed
upon, Wood's briefs raised a factual dispute by claiming that the
trainmen were attempting to move the passenger from the platform to the
train, 367 giving the impression that it was the guards who initiated the
man's attempt to leap aboard. They added that the accident could have
been avoided if the guard on the train had blocked the man's entry or
closed the door, or if the platform guard had impeded his progress to the
train."'
The railroad's Appellate Division brief maintained that the jury's
verdict in favor of Mrs. Palsgraf was contrary to law and the evidence.369
As it had at the trial, the LIRR based this claim on the fact that nothing in
the package's appearance indicated that its contents were dangerous, and
noted that the trial court had charged that jury that the railroad was under
no obligation to examine each passenger's package. 370 The brief
maintained that, since they were ignorant of the package's contents, the
guards were not negligent in assisting the passenger, and even if they
were negligent their actions were not the proximate cause of the
363. Id. at 14. In his brief Wood stated: "The platform man and the train guard
certainly knew how this accident occurred. They were not produced and did not testify."

Id.
364. Plaintiff-Respondent's Brief at 5, Palsgraf 225 N.Y.S. 412; PlaintiffRespondent's Brief at 8, Palsgraf,162 N.E. 99.
365. Plaintiff-Respondent's Brief at 4, Palsgraf 225 N.Y.S. 412; PlaintiffRespondent's Brief at 4-9, Palsgraf,162 N.E. 99.
366. Plaintiff-Respondent's Brief at 4, Palsgraf, 225 N.Y.S. 412; PlaintiffRespondent's Brief at 8, Palsgraf 162 N.E. 99.
367. Plaintiff-Respondent's Brief at 4, Palsgraf 225 N.Y.S. 412; PlaintiffRespondent's Brief at 8, Palsgraf,162 N.E. 99.
368. Plaintiff-Respondent's Brief at 5, Palsgraf 225 N.Y.S. 412; PlaintiffRespondent's Brief at 8, Palsgraf 162 N.E. 99.
369. Plaintiff-Respondent's Brief at 4, Palsgraf,225 N.Y.S. 412. The railroad could
argue evidentiary issues since under the Civil Practice Act the Appellate Division could
review questions of fact. See Civil Practice Act, ch. 925, § 624, 1920 N.Y. Laws 486
(current version at N.Y. C.P.L.R. 5501 (McKinney 2001)).
370. Points for Appellant at 3, Palsgraf225 N.Y.S. 412.
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explosion since the occurrence was not "a natural and probable
consequence of assisting a man to board a train.' 371 The brief also
contradicted Wood's allegations that the guards had attempted to project
the passenger from the platform to the train, claiming instead that the
man with the package jumped onto the train after it had started to move,
and the actions of guards were intended either to assist the man in
boarding or to prevent him from falling off the train. 372 This claim is
repeated in the railroad's Appellate Division reply brief, which
specifically alleged that the guards did not touch the man until after he
hadjumped upon the train, and denied that he was handled roughly or
that the package was forcibly knocked from under his arm. 373 The reply
brief also charged that Wood's account of the events was unsupported by
the testimony and was intended to mislead the court into believing that
the man was forced onto the train against his will and that
his package
3 74
arm.,
his
under
from
knocked
wantonly
and
was "forcibly
The main point of the LIRR's Court of Appeals brief was simply
that Mrs. Palsgraf had not established that her injuries had been caused
by the railroad's negligence.37 5 Like the Appellate Division brief, it
denied that the guards were negligent, or, if they had been negligent, it
contended that their actions were not the proximate cause of Mrs.
Palsgraf's injuries, again arguing that an explosion was not the "natural
376
and probable consequence of assisting a passenger to board a train.
On the key issue of the conduct of the guards, it claimed that "it does not
appear [that they] had the opportunity to prevent the man from boarding
the train or to prevent the men from boarding the train or to warn them
against such an action." 377 It added: "Faced with such an emergency
they cannot be charged with negligence because they elected
to assist the
378
man rather than stand idly by and leave him to his fate.,

371.
372.

Id. at 3, 6.
Id. at 4, 5.

373.
374.
375.

Id.
Id.
Points for Appellant at 3, Palsgraf 162 N.E. 99.

376. Id. at 4, 6. Professor Epstein maintains that it could be persuasively argued that
the guards' negligence did not cause the harm even under a direct causation approach
because:
The conductor's negligence consisted of pushing the passenger onto the train.
But the package could have just as easily been dislodged by applying the same
amount of force to pull him off the train. There could therefore have been the
same extensive contact and the same untoward consequences without
negligence such that the causal connection between P's negligence and D's
harm is severed.
RICHARD A. EPSTEIN, TORTS § 10.13 (1999).
377. Points for Appellant at 5, Palsgraf,162 N.E. 99.
378. Id.
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Both Seeger's and Lazansky's Appellate Division opinions accepted
the jury's finding that the railroad was guilty of negligence, and did not
address the issue of where the passenger was when assisted by the
guards. Seeger adopted the position taken in Wood's brief: "Instead of
aiding or assisting the passenger.. . they might better have discouraged
and warned him not to board the moving train. 3 79 He concluded his
opinion by noting that Mrs. Palsgraf's status as a passenger entitled her
to "the highest degree of care required by common carriers. ,3080
Lazansky's dissent stated that the jury may have been warranted in
finding the act of assisting a passenger to board a moving train was
negligent, and agreed with Wood that the door should have been closed
before the train started. 38' He added that the jury was also warranted in
finding the defendant's negligence caused the package to fall and then to
explode. 382 Where he differed from Seeger was in finding that the
negligence of the guards was not the proximate cause of Mrs. Palsgraf's
injuries.383 Instead, Lazansky found that the passenger's negligence in
bringing explosives onto the platform intervened between the railroad's
the railroad's
negligence and Mrs. Palsgraf's injuries, and that, while 384
remote.
too
was
it
injuries,
those
of
cause
a
was
negligence
Unlike the Appellate Division justices, Cardozo was skeptical that
there was negligence of any kind, noting that if there were any wrong
done it related only to the passenger's package.385 He accepted the
railroad's version of the facts by stating that the passenger had already
jumped aboard and seemed about to fall when the guards assisted him,
noting that "[t]he purpose of the act, as well as its effect, was to make
[the man's] person safe., 386

He then added:

"[T]he conduct of the

379. Palsgrafv. Long Island R.R. Co., 225 N.Y.S. 412, 413 (App. Div. 1927), rev'd,
162 N.E. 99 (N.Y. 1928).
380. Id. at 414. Although Wood's briefs did mention Mrs. Palsgraf's status as a
passenger, he not elaborate on this point when arguing that the railroad was negligent. In
contrast, the affidavit that accompanied his motion for reargument stressed this factor.
See Affidavit of Helen Palsgraf at 15-16, Palsgraf v. Long Island R.R. Co., 164 N.E. 564
(N.Y. 1928) (per curiam).
381. Palsgraf 225 N.Y.S. at 414 (Lazansky, J., dissenting).
382. Id. (Lazansky, J., dissenting).
383. Id. (Lazansky, J., dissenting).
384. Id. at 414-15 (Lazansky, J., dissenting).
385. Palsgrafv. Long Island R.R. Co., 162 N.E. 99, 100 (N.Y. 1928); see also supra
note 11 and accompanying text.
386. Palsgraf,162 N.E. at 100. This statement is virtually the only part of either brief
that is reflected in the opinion. This is hardly surprising since both briefs argued the
concept of proximate cause that Cardozo rejects, stating: "The law of causation, remote
or proximate, is thus foreign to the case before us." Id. at 101. In addition, only three of
the twenty-two decisions cited by Wood's brief, and only three of the seventeen cited by
the LIRR, appear in Cardozo's opinion. These were Scott v. Shepard, 96 Eng. Rep. 525
(1773) (the Squib Case) (cited by Wood and the LIRR); Paul v. ConsolidatedFireworks
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defendant's guard, ifa wrong in its relation to the holder of the package,
was not a wrong in its relation to the plaintiff.
,,387 In contrast,
Andrews's dissent did not attempt to specify the location of the
passenger when the guards intervened, and states that the act of knocking
the package from the passenger's arms was negligent.388
B.

The Negligence Issue Reconsidered

In evaluating the various grounds proposed for finding the railroad
negligent, those advanced in Wood's initial complaint are the most easily
dismissed. His claim that the railroad could be considered negligent for
allowing large numbers of people to gather on the platform, or in failing
to promulgate rules for such situations, can be characterized as the type
of hyperbolic boilerplate common to negligence complaints. Anyone
familiar with New York area commuter rail travel would realize that the
standard that he sets for the LIRR is utterly unrealistic. Similarly
unfounded is his claim that the railroad could be regarded as negligent
for failing to recognize the potentially dangerous contents of the
newspaper-wrapped package. As has been pointed out by Dean Prosser,
this was not near the Fourth of July, 389 nor was it the date of any festival
to which men who appeared to be Italians might be expected to be
carrying fireworks.39 °
Accordingly, the question of the railroad's alleged negligence
centers largely on the manner in which the man with the package actually
boarded the train. Unfortunately, discussions of this issue ultimately
derive from only a few lines of testimony by the Gerhardts that are
lacking in detail, and that can be regarded as contradictory. When
questioned by Wood, both Gerhardts stated only that the guards were
trying to help the man with the bundle onto the train.39' When crossexamined by McNamara, Herbert Gerhardt said that the man with the
Co., 105 N.E. 795 (N.Y. 1914) (cited by Wood and the LIRR); Parrott v. Wells Fargo &

Co., 82 U.S. (15 Wall.) 534 (1872) (cited by the LIRR); and Adams v. Bullock, 125 N.E.
93 (N.Y. 1919) (cited by Wood). Cardozo also cited numerous secondary authorities,
none of which appear in the briefs. For a discussion of the authorities used by Cardozo,
see NOONAN, supra note 6, at 135-39.
387. Palsgraf 162 N.E. at 99 (emphasis added).
388. Id. at 101 (Andrews, J., dissenting).
389. PROSSER, supra note 8, at 342 n.62.
390. The identification of Italians with fireworks was not mere stereotyping. Italians
were long famous for their fireworks displays and are often given credit for pioneering
such events in Europe. LANCASTER, supra note 306, at 23. However, on the day of the
accident, there was no particular reason to expect Italian-looking men to be carrying
fireworks. The closest major Italian holiday to August 24 is the Feast of San Gennaro,
which takes place in September. E.G. Ryan, St. Januarius, in NEW CATHOLIC
ENCYCLOPEDIA 828 (1967).
391. Record at 29, 37, Palsgraf 162 N.E. 99.
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bundle had already gotten onto the train when the trainmen tried to push
and pull him aboard. 392 He added that the man "got on himself any way
because he went with a running start., 393 In contrast, when she was
cross-examined, Grace Gerhardt indicated that the man was about to get
394
on when he dropped his package while being assisted by the guards.
Grace Gerhardt also stated that the guard on the train had held the door
open,395 but there are no further details that would support assertions as
to whether the trainmen could or could not have prevented the men from
attempting to board the moving train. If the guards did not in fact have a
real opportunity to prevent the running men from attempting to board,
the question of their negligence then logically rests on whether the man
with the package was already aboard when they attempted to assist him.
If that were the case, then, as the railroad's brief asserts, the trainmen
would really have had no choice about assisting him.
Even if the conductor did hold the door open and encourage the men
to board the train, this in itself should not, under the standards of the
1920s, have been conclusive as to the railroad's negligence. Although
the Palsgrafaffidavit claims that it was negligence as a matter of law to
board a moving train, or to assist such an attempt, 396 there was New York
precedent holding that it was not contributory negligence as a matter of
law to attempt to board a slowly moving streetcar or train. 397 Thus, if it
was not necessarily negligent for a passenger to make such an attempt, it
would be difficult to argue that to facilitate the attempt would also
always constitute a negligent act. This would be particularly true if, as in
Pa/sgrafthere was a raised platform, eliminating the chance of tripping

392. Id.
393. Id.
394. Id. McNamara phrased his question so that an affirmative answer would indicate
that the passenger had not yet boarded the train when the guards attempted to assist him.
He asked: "And the second man was about to get on when he dropped the bundle; is that
right?" Id.
395. Id.
396. Affidavit of Helen Palsgrafat 15, Palsgrafv. Long Island R.R. Co., 164 N.E. 564
(N.Y. 1928) (per curiam).
397. Some early opinions had held that boarding a moving train constituted
contributory negligence. See Solomon v. Manhattan Ry. Co., 9 N.E. 430 (N.Y. 1886);
Hunter v. Cooperstown & Susquehanna Valley R.R. Co., 26 N.E. 958 (N.Y. 1891).
However, later decisions provided an exception for slow-moving trains and streetcars.
See Distler v. Long Island R.R. Co., 45 N.E. 937, 938 (N.Y. 1897) ("It is a matter of
common knowledge that it is of daily occurrence that ordinarily prudent persons safely
board a train or car moving at two or three miles an hour."); Sexton v. Metro. St. Ry. Co.,
57 N.Y.S. 577 (App. Div. 1899). For a post-Palsgrafcase holding this position, see Fel
v. Long Island RailroadCo., 81 N.Y.S.2d 803 (Sup. Ct. 1948). This was also the rule in
a majority of states, particularly when the one making the attempt was a young man in
good physical condition. M.L. Cross, Annotation, Attempt To Board Moving Car or
Train as Contributory Negligence or Assumption of Risk, 31 A.L.R.2d 931, 935 (1953).
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on, or falling from, the car's steps. Accordingly, if the conductor held
the door open to assist an attempt to board the moving train, the strongest
argument for his negligence was that he was doing so for an individual
encumbered with a package, who was therefore less likely to be able to
398
board safely.
In any case, it is possible that the doors were initially left open not
because the guards wished to afford the running men an opportunity to
board the train. 399 LIRR electric cars in 1924 had side doors providing
entry and exit through enclosed vestibules, 400 rather than directly into the
seating area as is the case with contemporary passenger cars. The doors
were manually operated and slid back into pockets in the side of the car
body. 40 1 During the 1920s, LIRR regulations did not mandate that these
doors be closed at all times. They were required to be shut when
approaching and passing through tunnels, 40 2 on through trains and on
locals making infrequent stops, 40 3 and in cold weather. 40 4 Doors also
could not be opened when arriving at a station until the train had
stopped, 40 5 but there was no explicit rule against departing the station
with doors still open. Thus, the trainmen could merely have been
delaying the closing of the doors until the train started moving, or, since
it was August, were intending to leave the doors open, a common LIRR
practice during warm weather.40 6
Another basis for finding the railroad negligent, as noted in Wood's
briefs and in Lazansky's dissent, was simply the fact that the train pulled
out of the station with the side doors open. Even though this was not a
violation of railroad operating rules, even under the standards of the
398. See Eppendorfv. Brooklyn City & Newtown R.R. Co., 69 N.Y. 195, 197 (1877)
("But there may be exceptional cases, when the car is moving rapidly, or when the person
is infirm and clumsy, or is incumbered with children, packages or other hindrances, or
when there are other unfavorable conditions, when it would be reckless to do so, and a
court might, upon undisputed evidence, hold as matter of law that there was negligence in
doing so.").
399. That is was not necessarily the practice of LIRR guards to encourage persons to
board moving trains is illustrated by an incident at the Jamaica Station in 1923. Here, a
man was blocked from boarding a train that was either leaving or about to leave.
Monahan's Aid [sic] Arrested, N.Y. TIMES, Sept. 23, 1923, at 7. An argument ensued,

and the would-be passenger was arrested for disorderly conduct. 1d.
400. Id. Nineteenth-century-style passenger cars had doors only at either end,
opening onto open platforms.
401. SEYFRIED, stpra note 287, at 263.
402.

LONG ISLAND R.R. Co., RULES OF THE LONG ISLAND RAILROAD CO. FOR THE

GOVERNMENT OF THE OPERATING DEPARTMENT R. 707, at 162 (1926).
403. Id.

404. Id. R. 710, at 164-65.
405. Id.
406. Telephone Interview with Vincent F. Seyfried, supra note 36. Coaches of that
era, even those on the LIRR's electrified trains, lacked the safety device in use today that
prevents a train from leaving the station with any doors open. Id.
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1920s, this was arguably a negligent act, as it not only facilitated the
attempts of latecomers to jump aboard the train, but also, because the
cars lacked any gate that could be pulled across the open doorway, failed
to prevent those inside from falling from the train.4 °7 However, as with
instances of persons seeking to board slowly moving trains, there was no
New York precedent establishing that an open door was negligence as a
matter of law. 40 8 Operating trains with open car doors was a common
practice, and a railroad's liability generally depended upon the facts of
the particular case.40 9 In Palsgraf,the fact that the train was moving very
slowly and had not yet cleared the station would both weigh in the
LIRR's favor.4 10
The dimensions and weight of the typical penny scale are relevant
to another possible basis for finding the railroad negligent, one that was
not utilized by Wood.4 1 One modem torts casebook includes the remark
that "anything on a railroad platform so easily knocked over as this scale
obviously did not belong there. 41 2 Another speculated about the
outcome of the case if the basis of the Palsgrafcause of action had been
"the defective scales, which any of the normal shocks and bumps of
railroading might have caused to break and fall.,

413

However, these

407. Id. For New York cases involving attempts by passengers to board moving
trains, see, for example, Jones v. New York Central Railroad, 177 N.Y.S.2d 492 (App.
Div. 1958); Reinberg v. New York Life Insurance Co., 139 N.E. 728 (N.Y. 1923);
Pakulski v. New York Central & Harlem Railroad Co., 114 N.E. 1075 (N.Y. 1916);
Meyers v. Hines, 191 N.Y.S. 773 (App. Div. 1916) (involving a moving LIRR train). For
New York cases involving passengers thrown out of open vestibule doors, see, for
example, Bunt v. New York Central Railroad Co., 23 N.E.2d 557 (N.Y. 1939); Fox v.
New York, Ontario & Western Railway Co., 173 N.E. 879 (N.Y. 1930); Scott v. New York
CentralRailroadCo., 216 N.Y.S. 163 (App. Div. 1926).
408. See, e.g., Scott v. N.Y. Cent. R.R. Co., 216 N.Y.S. 163 (App. Div. 1926)
(holding that there was a question of fact where a passenger fell through an open
vestibule door); see also Meams v. Cent. R.R. of N.J., 158 N.E. 1089 (N.Y. 1900)
(holding the railroad not liable where passenger stepped from a moving train as it pulled
into the station).
409. For a discussion of this issue, see J.E. Keefe, Jr., Annotation, Open Door as
Ground of Liability of Carrierfor Injury to PassengerFallingor Alighting from Vehicle,
7 A.L.R.2d 1427 (1950).
410. The typical negligence case arising from an open car door generally involved
trains operating between stations, doors opening before the train came to a complete stop,

or trains making sudden jerks or stops. See generally id.
411. Dean Prosser suggests that Wood did not think of this theory. Prosser, supra
note 269, at 8. In the attorney's defense, it is entirely possible that Wood did consider
this approach, but, being aware of the ubiquity of such scales at the time and of their size
and weight, he did not think that it would be any more convincing than the charges in his
complaint that the railroad failed to promulgate rules for crowded platforms.
412. WILLIAM L. PROSSER & YOUNG B. SMITH, CASES AND MATERIALS ON TORTS 360
(4th ed. 1967).
413. CHARLES 0. GREGORY & HENRY KALVEN, JR., CASES AND MATERIALS ON TORTS
339 (2d ed. 1969).
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suggestions do not look particularly promising when one considers the
heavy weight of such scales and the major explosion required to topple

one. A third suggestion relates to the apparent failure to attach the scale
to the platform securely.4 14 It is in fact very likely that the Palsgrafscale
was not anchored to the platform, since it was not the general practice5
41
with such scales. Scales were usually so affixed only to prevent theft.

However, whether this practice could be regarded as negligent is
questionable since a survey of appellate cases involving penny scales and
personal injuries indicate that the major safety problem with the scales
was not that they fell on people. Instead, the case reporters exclusively
contain decisions involving injuries allegedly suffered when passersby
tripped over them.416
Thus, in reviewing the evidence, one can easily understand why
Humphrey regarded as a close call his decision on whether to grant the
railroad's motion to set aside the verdict, and why Cardozo was correct
in being skeptical about the case against the railroad. If one applies
Cardozo's statement in Palsgraf, that "[t]he risk reasonably to be
perceived defines the duty to be obeyed,, 41 7 or the formula of Judge
Learned Hand, that the extent of duty is determined by the probability of
an accident, the gravity of the injury, and the burden of precautions, 4 18 an
examination of the actual facts favors the LIRR. If one accepts the
railroad's claim that the guards had no choice but to aid the man with the
bundle, it is clear that preventing him from falling outweighed the risk to
a package. Even if one does not accept the railroad's version of the
guards' actions, preventing a passenger from missing his train appears to
outweigh the apparent risks. The danger to a passenger boarding a very
slow-moving train was minimal, particularly when he was young and
seemingly able-bodied, and was entering from a raised platform, level
with the door of the car. In addition, as has been pointed out by many in

414.

SCHWARTZ ET AL., supra note 13, at 311.

415. E-mail from Bob Butler, supra note 333.
416. A Westlaw search discovered only cases involving persons tripping over the
scales. See, e.g., Reed v. L. Hammel Dry Goods Co., 111 So. 237 (Ala. 1927); Walsh v.
Maurice Mercantile, 66 P.2d 181 (Cal. Ct. App. 1937); Dowling v. MacLean Drug Co.,
248 111.App. 270 (App. Ct. 1928); Thompson v. F.W. Woolworth Co., 192 N.E. 893 (Ind.
Ct. App. 1934); Baird v. Goldberg, 142 S.W.2d 120 (Ky. Ct. App. 1940); Hodgson v.
Anastasio, 50 So. 2d 511 (La. 1951); Johnson v. Brand Stores, 63 N.W.2d 370 (Minn.
1954); City of Hazlehurst v. Matthews, 176 So. 384 (Miss. 1937); Harbourn v. Katz Drug
Co., 318 S.W.2d 226 (Mo. 1958); McDonald v. Heinemann, 141 S.W.2d 177 (Mo. Ct.
App. 1940); Mick v. John R. Thompson Co., 77 S.W.2d 470 (Mo. Ct. App. 1934); Drake
v. Coming Bldg. Co., 281 N.Y.S. 680 (App. Div. 1935); Burckhalter v. F.W. Woolworth
Co., 16 A.2d 716 (Pa. 1941); Wurster v. Armstrong, 21 A.2d 650 (Pa. Super. Ct. 1941);
Engdal v. Owl Drug Co., 48 P.2d 232 (Wash. 1935).
417. Palsgrafv. Long Island R.R. Co., 162 N.E. 99, 100 (N.Y. 1928).
418. See United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).
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the past, there was nothing in the appearance of a bundle wrapped in
newspaper that indicated that it was either of any great value or posed
any particular danger.
However, assuming that the railroad employees were indeed
negligent in their treatment of the passenger with the fireworks, the
question remains how the case might be decided under more plausible
fact pattern than the one offered by Cardozo. Here, a scenario featuring
a more powerful explosion and putting Mrs. Palsgraf no more than ten or
twelve feet away does not change the result under Cardozo's own
unforeseeable plaintiff standard.41 9
Since Wood's motion for
reargument, based on claims that Mrs. Palsgraf was less than six or seven
feet from the explosion,42 ° was rejected, Cardozo would require Mrs.
Palsgraf to have been virtually next to the guards when the package was
knocked loose in order to be part of the class of persons to whom a duty
of care was owed. Thus, a more factual rendition of the facts does not
adversely affect his position. In fact, an accurate description of the force
of the explosion arguably strengthens his argument since it is hardly
foreseeable that such a powerful blast could result from the innocuouslooking package described in the testimony.
Equally unpromising for a plaintiff like Mrs. Palsgraf is the
Restatement (Second) of Torts. As Professor Epstein observes, the
Restatement appears to accept Cardozo's position regarding classes of
persons to who duty is owed when it states:
If the actor's conduct creates a recognizable risk of harm only to a
particular class of person, the fact that it causes harm to a person of a

different class, to whom the actor could not reasonably have
anticipated injury, does not render the actor liable to the persons so
injured.42'
Thus, again, given Mrs. Palsgraf's lack of immediate proximity to the
explosion, and the unforeseeability of the events, more accurate facts
would not affect the outcome of the case.
This altered version of the facts, however, certainly strengthens the
position of Andrews's dissent. By creating a general duty of care to the
world at large, Andrews extends the range of potential liability to

419. See Palsgraf v. Long Island R.R. Co., 164 N.E. 564 (N.Y. 1928) (per curiam)
(denying the motion for reargument and stating: "If we assume that the plaintiff was
nearer the scene of the explosion than the prevailing opinion would suggest, she was not
so near that injury from a falling package, not known to contain explosives, would be
within the range of reasonable prevision.").
420. Affidavit of Helen Palsgraf at 10, Palsgraf,164 N.E. 564.
421. EPSTEIN, supra note 376, § 10.13 (citing RESTATEMENT (SECOND) OF TORTS
§ 281 cmt. c (1979)).
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unforeseeable plaintiffs. 422 This then "throws the issue.., back into the
morass of 'proximate cause,' and the search for some reasonably close
423
connection between the defendant's conduct and the injury.9
However, even though the injury to Mrs. Paisgraf involved direct
causation, acceptance of Andrews's view that she should recover
founders on the nature of the chain of events. As Dean Prosser states:
"[W]hat did happen to her is too preposterous. Her connection with the
defendant's guards and the package is too tenuous .... [S]he is too
remote. 424 This argument loses its force if the explosion is portrayed as
a powerful platform-level blast that caused both injuries to others and
extensive physical damage, and if Mrs. Palsgraf is placed considerably
closer to the site of the event. Andrews's views as they relate to Palsgraf
become far more persuasive when they no longer relate to a wildly
improbable fact pattern that makes the event seem highly
unforeseeable.4 25
Increasing the persuasiveness of Andrews's position also benefits
the unforeseeable plaintiff since ultimately determining the issue on the
basis of proximate cause, absent special circumstances, leaves the
decision to a jury, not a judge,426 and juries can, given sufficient
evidence, award damages to an unforeseeable plaintiff. This, of course,
is exactly what happened at the Palsgraftrial. As Judge Noonan
observes, the Brooklyn jurors were not likely to be sympathetic to
railroads,42 7 and, when presented with a modicum of evidence alleging
negligence by the railroad's employees, and with a direct chain of
causation, they took the opportunity to return a verdict in favor of a poor
working-class woman.428
Finally, a more accurate rendition of the facts could only help Mrs.
Palsgraf under the standard set by the discussion draft of the Restatement
(Third) of Torts: General Principles, which, as one commentator has
noted, "kill[s] the Palsgrafanalysis. '429 Section 6 of the draft would
make findings of no duty unusual, and such findings would have to be
"based on judicial recognition of special problems of principle or policy
that justify the withholding of liability. '430 Not only would she benefit
422.
423.
1984).
424.
425.

426.
427.
428.
1920s,
429.
430.

Palsgraf 162 N.E. at 103 (Andrews, J., dissenting).
PROSSER AND KEETON ON THE LAW OF TORTS 287 (W. Page Keeton et al.eds.,
Prosser, supra note 269, at 27.
See POSNER, supra note 2, at 43.
DOBBS, supra note 18, § 182.
NOONAN, supra note 6, at 131.
For news articles reporting large jury verdicts against the LIRR during the
see supra note 165.
Weinrib, supra note 4, at 1.
RESTATEMENT (THIRD) OF TORTS: GENERAL PRINCIPLES § 6 (Discussion Draft
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from this greatly broadened concept of duty, but her status as a farepaying passenger injured while in close proximity to a powerful
explosion negligently caused by railroad employees would ensure that
she would not find her case falling into any of the exceptions to the
general duty rule.
VII. Conclusion
According to Lillian Palsgraf, her mother was upset for the rest of
her life over the loss of her case.4 31 She reportedly became mute and
suffered serious heath problems until her death.432 At the time she died,
Mrs. Palsgraf was sixty-one, and living in Richmond Hill, Queens, with
her daughter Elizabeth Palsgraf.433 On October 27, 1945, she was taken
to a Queens hospital suffering from heart failure and died within an
hour.434 Her body was cremated a few days later.435
After Palsgraf,Matthew W. Wood's legal career included three
more appearances before the Court of Appeals,436 and one more case
involving a client injured under unusual circumstances-an unsuccessful
action against F.W. Woolworth Co. by a Pelham, New York, woman
injured when water-wave combs in her hair burst into flame.437
However, the most notable feature of Wood's post-Palsgrafcareer is its
duration, for he continued practicing law at his Woolworth Building

Apr. 5, 1999).
431. Roberts, supra note 7, at 9.
432. Id.
433. Death Certificate, supra note 77.
434. Id.
435. Id. Mrs. Palsgraf's death certificate includes as contributory causes of death
diabetes and chronic nephritis. Id. In her Harvard Law Record interview, Lillian
Palsgraf Farmer blamed the fireworks accident for her mother's diabetes. Roberts, supra
note 7, at 9. However, as Judge Posner points out, this is not credible since diabetes
cannot be caused by trauma. POSNER, supra note 2, at 36 (citing 3A ROSCOE N. GRAY &
LoUISE J. GORDY, TEXTBOOK OF MEDICINE

74.11 (3d ed. 1986)).

436. See O'Leary v. Standard Oil Co., 193 N.E. 417 (N.Y. 1934) (involving
successful defense of verdict for plaintiff in slip-and-fall case); Boyd H. Wood Co. v.
Horgan, 52 N.E.2d 932 (N.Y. 1943) (involving unsuccessful appeal of holding that
provision in lease that waived notice requirement of automatic renewal clause was void
as against public policy); In re Bartlett's Estate, 83 N.E.2d 149 (N.Y. 1948) (involving
successful defense of holding that estate only owed claimant for the most recent six years
of unpaid dental bill that dated from 1900 to 1943).
437. See Burned Fatally Saving Mother, N.Y. TIMES, Mar. 1, 1935, at 5. The incident
also caused fatal burns to a daughter who had come to her assistance. Id. For the final
reported decisions in the personal injury and wrongful death actions that ensued, see
Treacy v. F. W. Woolworth Co., 1 N.Y.S.2d 919 (App. Div. 1938) (involving unsuccessful
appeal of verdict for Woolworth's in the mother's personal injury action); Treacy v. F. W.
Woolworth Co., 28 N.Y.S.2d 736 (App. Div. 1941) (affirming an order denying the
defendant's motion for summary judgment).

2003]

PALSGRAF: CARDOZO'S URBAN LEGEND?

office until his death in June 1972 at the age of 96.
He also appears to
have done well financially in his law practice and business activities.
His funeral was held at the fashionable Frank E. Campbell Funeral Home
in Manhattan, 439 and he left a testamentary estate valued at $600,000.440
William McNamara went on to enjoy a long career with the Long
Island Railroad's legal department. On a few occasions, he again
appeared before the Court of Appeals on the railroad's behalf.44 He
retired in 1959.442 McNamara's superior, Joseph Keany, continued to
serve as the railroad's General Solicitor until his death in January
1935.443
The LIRR itself continued to have problems. In July 1928, a train
on the Rockaway line went through an open drawbridge, plunging one
car into the water, injuring twenty-eight people. 444 The next month, its
East New York station was again briefly in the news when safecrackers
stole over $1000 from the ticket office. 4 5 After World War II, the LIRR
went into a steady decline. Ironically, construction related to the
elimination of the dangerous grade-crossings that had caused so many
accidents in the 1920s led to the railroad's then-worst disaster, a collision
between two trains at Rockville Centre, New York, in February 1950 that
killed twenty-nine people and sent another seventy-seven to the
hospital446 -dramatically shattering the railroad's record of not having

438. The last case in the law reports involving Wood appeared in 1957. See Boyd H.
Wood Co. v. Weaver, 161 N.Y.S.2d 176 (N.Y. App. Div. 1957) (involving unsuccessful
action by the company against the state rent administrator).
439. Wood Obituary, supra note 98.
440. Probate Petition, In re Will of Wood, No. 3656 (N.Y. County Surr. Ct. June 15,
1972) (copy on file with the author).
441. Reported cases in which McNamara represented the LIRR begin with Palsgraf
and end with Long Island Rail Road Co. v. Grossman, 160 N.Y.S.2d 237 (App. Div.
1957). For later Court of Appeals cases involving McNamara, see Weis v. Long Island
Railroad Co., 186 N.E. 861 (N.Y. 1933) (involving successful appeal of Appellate
Division ruling reversing trial term dismissal of plaintiffs complaint where automobile
had struck beam on railroad-owned bridge); Skzypek v. Long Island Railroad Co., 11
N.E.2d 318 (N.Y. 1937) (involving unsuccessful appeal against judgment for plaintiff
where pedestrian was electrocuted by third rail); Buckin v. Long Island Railroad Co., 36
N.E.2d 88 (N.Y. 1941) (holding occupants of automobile struck by train guilty of
contributory negligence); Tomasetti Construction Co. v. Long Island Railroad Co., 63
N.E.2d 78 (N.Y. 1945) (involving dispute over a grade crossing construction contract).
442. First Cameron Telephone Interview, supra note 129. After his retirement,
McNamara was recalled by former colleagues as "a nice guy." Telephone Interview with
Edward Murphy, Long Island Rail Road General Attorney (May 2002).
443. Joseph Keany Dies, supra note 114, at 15.
444. LI. Train Wrecked: Car with 16 Aboard Is Hurled into Bay, N.Y. TIMES, July
22, 1928, at 1.
445. Ticket Office Safe Looted by Two Men, N.Y. TIMES, Aug. 1, 1928, at 22.
446. Dewey's Aid Asked for Safety Device To Halt LI.: Mayor of Rockville Centre
CallsforAutomatic Control on Passing Red Light, N.Y. TIMES, Feb. 20, 1949, at 1.
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had a passenger fatality since 1926.447 This accident was followed by an
even worse collision in Richmond Hill, Queens, in November, that killed
seventy-seven and injured 153.448 Suffering from chronic financial
problems, the LIRR finally declared bankruptcy in 1965 and was taken
over by the state. 449 Today,
it is part of the regional Metropolitan
450
Transportation Authority.
Justice Burt J. Humphrey's later career included several
newsworthy trials, including one only a few weeks after Palsgraf
involving a car's plunge off a pier 45 and a well-publicized criminal case
involving rum-running charges against several Long Beach, New York,
policemen. 452 His most notable decision, granting an injunction barring
union dockworkers and teamsters from refusing to handle freight
delivered by non-union workers, 453 precipitated a one-day wildcat strike
in January 1935 and briefly threatened to shut down the Brooklyn
piers. 454 Later that year, Humphrey was again the subject of news
articles when he presided at the first marriage of eccentric heiress Doris
Duke in February, 455 and when his home was burglarized in May. 456 He
retired as a New York Supreme Court justice in 1936,457 and then headed
an inquiry into ambulance chasing in Brooklyn and Queens that
produced many headlines and led to multiple disbarments. 458 He died of
447. Record of No Passenger Fatalities Over 24 Years Cited by LI. Road: Safety
Mark Claimed at P.S.C. Hearing, N.Y. TIMES, Mar. 8, 1950 (reporting that the LIRR
claimed that, from 1926 to 1949, it had completed 2,309,844,120 runs without a fatality).
448. See 4- Way Investigation Starts into Long Island Rail Wreck: Toll Now 77 Dead,
153 Injured, N.Y. TIMES, Nov. 24, 1950, at 1; Train Passengers Tell of Horrors, N.Y.
TIMES, Nov. 23, 1950, at 1. Ironically, this wreck killed an attorney who had gained a
S150,000 settlement for the family of a victim of the earlier Rockville Centre crash. See
CrashKilled Lawyer Who Won Big Claim, N.Y. TIMES, Nov. 25, 1950, at 19.
449. Long Island Rail Road, in THE ENCYCLOPEDIA OF NEW YORK CITY, supra note
36, at 691.
450. For a profile of the modern LIRR, see Metro. Transit Auth., About the Long
Island Railroad,at http://www.lirr.org/lirr/aboutlirr.htm (last visited Jan. 27, 2003).
451. See Mrs. Lupino Wins $25,000: Gets Verdict Against Insurance Co. for
Husband's Death, N.Y. TIMES, June 11, 1927, at 19.
452. See Jury Acquits Five of Long Beach: Clears Policemen of Liquor Conspiracy
but Disagrees on 11 Other Defendants, N.Y. TIMES, Apr. 30, 1931, at 2.
453. See New York Lumber Trade Ass'n v. Lacey, 277 N.Y.S. 519 (Sup. Ct. 1935),
rev'd, 281 N.Y.S. 647 (App. Div.), aff'd, 199 N.E. 688 (N.Y. 1935). A labor crisis was
averted when Humphrey agreed to stay the injunction pending an appeal by the unions.
See Court Wins Truce in Truckmen's Row: Humphrey ForbidsBan on Union Labor, but
Stays OrderPending Appeal, N.Y. TIMES, Feb. 6, 1935, at 1.
454. 20,000 Drivers Quit Tying Up Wharves, N.Y. TIMES, Jan. 29, 1935, at 1.
455. See Doris Duke Is Wed to JH.R. Cromwell; 'Wealthiest Girl in the World,' 22,
Is Bride ofAdvertising Man in Surprise Ceremony, N.Y. TIMES, Feb. 13, 1935, at 23.
456. See Burglar Ransacks Judge's Residence Night Prowler in Humphrey Home
Makes Off with Loot Valued at $1,000, N.Y. TIMES, May 30, 1935, at 19.
457. Burt J.Humphrey, Ex-Justice, Is Dead, N.Y. TIMES, Dec. 12, 1940, at 27.
458. Id.
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a heart attack in December 1940. 459
As for Cardozo's Palsgrafopinion, despite its fame and popularity
with both academics and students, its history in the courts has been
problematic. The affidavit that accompanied Wood's motion for
reargument complained that the decision could have far-reaching ill
effects on innocent passengers. 460 However, many scholars have since
questioned its influence, noting that its highly unusual facts limit its
actual utility. 461

Despite this, the opinion's celebrity has enabled it to

avoid the slow slide into citation oblivion that is the fate of most
appellate decisions.46 2 The same strange facts that limit its value as
precedent have helped to provide the fame that has caused it to be cited
with increasing frequency from decade to decade.463
459. Id.
460. Affidavit of Helen Palsgrafat 17, Palsgrafv. Long Island R.R. Co., 164 N.E. 564
(N.Y. 1928) (per curiam). It also claimed that the decision "is so analytical and
metaphysical and so finely drawn that it is inoperable as a basis of sound justice ... and
will undoubtedly lead to great injustice and to results not contemplated by this court." Id.
461.
Epstein, supra note 12, at 1377 ("[T]he case does not matter. It is a sport: its
freakish facts ensure that it will not be repeated, and no matter how general its language,
the case will have (as has in fact been the case) no precedential importance."); Schelly,
supra note 271 at 17; see also PROSSER & SMITH, supra note 412, at 361. Although the
case is not close to being either the most-cited New York Court of Appeals decision or
Cardozo's most-followed case, it has still garnered a significant number of citations.
Statistical evidence of this is provided by the LexisNexis Shepard's service that provides
both the number of "citing decisions" and "following decisions." Comparative results as
of early July 2002 were as follows:
Case
"citing
"following
decisions" decisions"
Palsgrafv. Long Island Railroad Co., 162 N.E. 99 (N.Y. 1346
38
1928)

MacPherson v. Buick Motor Co., 111 N.E. 1050 (N.Y. 1151
45
1916)
Ultramaresv. Touche, 174 N.E. 441 (N.Y. 1931)
735
42
People v. Contes, 454 N.E.2d 932 (N.Y. 1983)
5800
11
Zuckerman v. City of New York, 427 N.E.2d 718 (N.Y. 2763
29
1980)
People v. Bleakley, 508 N.E.2d 672 (N.Y. 1987)
2629
69
People v. Baldi, 429 N.E.2d 400 (N.Y. 1981)
2155
82
462. In 2000, only eighteen of 874 New York appellate decisions cited by the Court
of Appeals dated from the 1920s. William H. Manz, The Citation Practices of the New
York Court of Appeals: A Millennium Update, 49 BUFF. L. REV. 1273, 1304 tbl.9 (2001).
463. As Dean Prosser has observed: "It has become fashionable to cite Palsgrafin
every kind of negligence case, and most of the long array of references to it must be
disregarded as insignificant and immaterial."
Prosser, supra note 269, at 8.
A
LexisNexis Shepard's comparison of citations to PalsgrafandMacPherson produced the
following results:
1910s 1920s 1930s 1940s 1950s 1960s 1970s 1980s 1990s12000+
Palsgraf
2
63
57
124
150
172
322
380
75
MacPherson 12
56
115
l05
213
224
153
165
86
18
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However, unlike the bizarre "facts" central to the notoriety of
conventional urban legends, additional knowledge about the real people
and events of Palsgrafdoes not detract from the case's appeal. Instead,
they only enhance the strange tale of how the mundane activities of
ordinary people at a nondescript Brooklyn railroad station were suddenly
interrupted by a powerful explosion, and then how a seemingly routine
negligence lawsuit utilizing relatively simple theories of liability
eventually became the most famous torts case in American legal history.

